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SCHEDULE 

 

UU9:00AM – 9:30AM 

Arrival 

Complimentary Continental Breakfast  

 

UU9:30AM – 10:30AM 

Lecture and Discussion: Fitzpatrick 

Topic (I) on the Syllabus (see back side of this page) 

Questions 

 

UU10:30AM – 10:45AM  

Break 

15 minutes to grab more coffee and scones 

 

UU10:45AM – 11:45AM 

Lecture and Discussion: Recent Panel Decisions 

Topic (I)  

Recent Case Law  

Questions 

 

UU11:45AM-12:00PM 

Final Break 

 

UU12:00PM – 1:00PM 

Lecture and Discussion: Professionalism 

Topic (II) 

Recent Case Law 

Questions 

 

UU1:00PM 

End Lecture and Discussion 

Everyone is invited to stay for complimentary lunch 
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Cal Lab Code § 4662

Deering's California Codes are current through all 1016 chapters of the 2018 Regular Session and the November 6, 
2018 Ballot Measures.

Deering’s California Codes Annotated  >  LABOR CODE  >  Division 4 Workers’ Compensation 
and Insurance  >  Part 2 Computation of Compensation  >  Chapter 2 Compensation Schedules  > 
Article 3 Disability Payments

§ 4662. Permanent disabilities conclusively presumed to be total

(a)Any of the following permanent disabilities shall be conclusively presumed to be total in character:

(1)Loss of both eyes or the sight thereof.

(2)Loss of both hands or the use thereof.

(3)An injury resulting in a practically total paralysis.

(4)An injury to the brain resulting in permanent mental incapacity.

(b)In all other cases, permanent total disability shall be determined in accordance with the fact.

History

Enacted 1937. Amended Stats 2007 ch 31 § 2 (AB 1640), effective January 1, 2008; Stats 2014 ch 144 § 46 (AB 
1847), effective January 1, 2015.

Deering’s California Codes Annotated
Copyright © 2019 Matthew Bender & Company, Inc.
a member of the LexisNexis Group. All rights reserved.

End of Document
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IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA 

 

THIRD APPELLATE DISTRICT 

 

(Sacramento) 

---- 

 

 

 

 

DEPARTMENT OF CORRECTIONS AND 

REHABILITATION, 

 

  Petitioner, 

 

 v. 

 

WORKERS’ COMPENSATION APPEALS BOARD 

and DEAN FITZPATRICK, 

 

  Respondents. 

 

 

 

C085850 

 

(Super. Ct. No. ADJ8815575) 

 

 

 

 

 ORIGINAL PROCEEDING:  Petition for writ of review.  Petition granted.  Noah 

Tempkin, Judge. 

 

 Carla R. Anene, Mary R. Huckabaa, and Lisa A. Stolzy, for Petitioner. 
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Finnegan, Marks, Theofel & Desmond, Randall G. Poppy, for the California 

Chamber of Commerce, as Amicus Curiae on behalf of Petitioner. 

John F. Shields, for Respondent Workers Compensation Appeals Board. 

Metzinger & Associates and Ronald M. Metzinger, for Respondent Dean 

Fitzpatrick.   

Law Office of Joseph Waxman and James Achermann, for the California 

Applicants’ Attorneys Association, as Amicus Curiae on behalf of Respondent Dean 

Fitzpatrick. 

We granted the Department of Corrections and Rehabilitation’s (Department) 

petition for a writ of review (Petition) of a Workers’ Compensation Appeals Board 

(Board) opinion, which raises the following statutory construction question:  Must a 

finding of permanent total disability1 be made in accordance with Labor Code2 

section 4660,3 or does section 4662, subdivision (b), provide a separate path to such a 

finding?  We conclude section 4660 governs how the finding and award of permanent 

total disability shall be made “in accordance with the fact,” as provided in section 4662, 

subdivision (b).  

GENERAL BACKGROUND 

“The right to workers’ compensation benefits is wholly statutory and is not 

derived from common law.”  (DuBois v. Workers’ Comp. Appeals Bd. (1993) 5 Cal.4th 

382, 388.)  To assist in a better understanding of the finding and award subject to this 

appeal and the discussion that follows, we begin with the general background of the 

1 Other than those permanent disabilities conclusively presumed to be total as 

identified in Labor Code section 4662, subdivision (a). 

2 All further section references are to the Labor Code unless otherwise specified. 

3  Section 4660 applies “to injuries occurring before January 1, 2013.”  The injury at 

issue in this case occurred “during a cumulative period ending December 7, 2011.”  
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applicable statutory and regulatory framework underlying workers’ compensation 

permanent disability awards. 

I 

The Permanent Disability System Generally 

“Employers are responsible to workers who sustain permanent disabling injuries 

that arise out of and in the course of their employment.”  (Ogilvie v. Workers’ Comp. 

Appeals Bd. (2011) 197 Cal.App.4th 1262, 1269.)  “A permanent disability is the 

irreversible residual of a work-related injury that causes impairment in earning capacity, 

impairment in the normal use of a member or a handicap in the open labor market.”  (Id. 

at p. 1270.)  “A disability is considered permanent when the employee has reached 

maximal medical improvement, meaning his or her condition is well stabilized, and 

unlikely to change substantially in the next year with or without medical treatment.”  

(Cal. Code Regs., tit. 8, § 10152.) 

There are two types of permanent disability:  partial and total.  Permanent total 

disability is “a permanent disability with a rating of 100 percent permanent disability 

only.”  (§ 4452.5, subd. (a).)  Permanent partial disability is “a permanent disability with 

a rating of less than 100 percent permanent disability.”  (§ 4452.5, subd. (b).)   

“ ‘Permanent disability payments are calculated by first expressing the degree of 

permanent disability as a percentage and then converting that percentage into an award 

based on a table.’  [Citation.]  Since 1937, permanent disability awards have been 

assessed using a schedule that ‘was always expressly intended to manifest “prima facie 

evidence of the percentage of permanent disability to be attributed to each injury covered 

by the schedule.” ’ ”  (Ogilvie v. Workers’ Comp. Appeals Bd., supra, 197 Cal.App.4th at 

p. 1270.)  “In 2004, the Legislature enacted omnibus changes to California’s workers’ 

compensation system as ‘an urgency measure designed to alleviate a perceived crisis in 

skyrocketing workers’ compensation costs.’ ”  (Ibid.)  The revised provisions, including 

section 4660, “substantially affected the assessment of an injured worker’s permanent 
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disability.”  (Milpitas Unified School Dist. v. Workers’ Comp. Appeals Bd. (2010) 187 

Cal.App.4th 808, 818; Stats. 2004, ch. 34, § 32.)      

II 

The Pertinent Statutes And Administrative Rule 

A 

Section 4660 

“Section 4660 prescribes the method for determining the percentages of permanent 

disability for workers’ compensation purposes” for “injuries occurring before January 1, 

2013.”  (Chang v. Workers’ Comp. Appeals Bd. (2007) 153 Cal.App.4th 750, 753; 

§ 4660.)  “In determining the percentages of permanent disability, account shall be taken

of the nature of the physical injury or disfigurement, the occupation of the injured 

employee, and his or her age at the time of the injury, consideration being given to an 

employee’s diminished future earning capacity.”  (§ 4660, subd. (a).)  The “ ‘nature of 

the physical injury or disfigurement’ ” requirement “shall incorporate the descriptions 

and measurements of physical impairments and the corresponding percentages of 

impairments published in the American Medical Association (AMA) Guides to the 

Evaluation of Permanent Impairment (5th Edition)” (hereinafter Guides) and “an 

employee’s diminished future earning capacity shall be a numeric formula based on 

empirical data and findings from [a 2003 report] prepared by the RAND Institute for 

Civil Justice, and upon data from additional empirical studies” (§ 4660, subd. (b)(1) & 

(2)). 

Although “[a] schedule for assessing permanent disability had been required since 

1937 . . . no guidance was provided for the formulation of the schedule until the 2004 

amendment.”  (Milpitas Unified School Dist. v. Workers’ Comp. Appeals Bd., supra, 187 

Cal.App.4th at p. 818.)  In section 4660, subdivision (c), the Legislature directed the 

administrative director “to develop and regularly amend the rating schedule based on 

specified data from empirical studies.”  (Milpitas, at p. 818.)  “The schedule is to 
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‘promote consistency, uniformity, and objectivity’ [citation], and the scheduled rating 

continues to be ‘prima facie evidence of the percentage of permanent disability to be 

attributed to each injury covered by the schedule.’ ”  (Ogilvie v. Workers’ Comp. Appeals 

Bd., supra, 197 Cal.App.4th at p. 1271; § 4660, subds. (c) & (d).)   

B 

Administrative Rule 

In accordance with the Legislature’s directive in section 4660, subdivision (c), the 

administrative director adopted and published a revised schedule for rating permanent 

disabilities effective January 1, 2005 (2005 Schedule), “which incorporated the fifth 

edition of the Guides in its entirety.”  (Milpitas Unified School Dist. v. Workers’ Comp. 

Appeals Bd., supra, 187 Cal.App.4th at p. 818; Cal. Code Regs., tit. 8, § 9805; 2005 

Schedule, p. 1-2.)   

The 2005 Schedule states:  “A permanent disability rating can range from 0% to 

100%.  Zero percent signifies no reduction of earning capacity, while 100% represents 

permanent total disability.  A rating between 0% and 100% represents permanent partial 

disability.  Permanent total disability represents a level of disability at which an employee 

has sustained a total loss of earning capacity.  Some impairments are conclusively 

presumed to be totally disabling.  (Lab. Code, § 4662.)”  (2005 Schedule, pp. 1-2-1-3.)  

The process for calculating the permanent disability rating consists of multiple steps. 

Generally, the evaluating physician first prepares an impairment rating for each 

body part arising out of the injury in accordance with the Guides.  (2005 Schedule, p. 1-

2.)  “Initial impairment ratings are consolidated by body part . . . and converted to a 

whole person impairment rating.”  (Ibid.)  A psychiatric impairment is evaluated by a 

physician using the global assessment of function (GAF) scale and the resultant score is 

then converted to a whole person impairment rating using the conversion table in the  
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2005 Schedule.  (2005 Schedule, p. 1-12.)  The whole person impairment rating is 

expressed as a percentage (Almaraz v. Environmental Recovery Services/Guzman v. 

Milpitas Unified School Dist. (2009) 74 Cal.Comp.Cases 1084, 1092) and “then adjusted 

to account for diminished future earning capacity, occupation and age at the time of 

injury to obtain a final permanent disability rating” (2005 Schedule, p. 1-2). 

As applicable here, “[a] single injury can result in multiple impairments of several 

parts of the body. . . .  Multiple impairments must be combined in a prescribed manner to 

produce a final overall rating.”4  (2005 Schedule, p. 1-5.)  “When combining two or more 

ratings to create a composite rating, the ratings must be expressed in the same scale” and 

the numbers “are generally combined using the following formula where ‘a’ and ‘b’ are 

the decimal equivalents of the impairment or disability percentages:  [¶]  a+b(1-a)” 

(Formula).  (2005 Schedule, pp. 1-3, 1-10.)  Except for specified impairments (not 

applicable here), “all impairments are converted to the whole person scale, adjusted, and 

then combined to determine the final overall disability rating.”  (2005 Schedule, p. 1-11.)  

Section 8 of the 2005 Schedule contains the combined values chart (Chart), and 

states:  “Use this chart to combine two or more impairments, or two or more disabilities.”  

(2005 Schedule, p. 8-1.)  The combined values in the Chart range from 2% to 100%.  

(2005 Schedule, pp. 8-2-8-4.)  The Guides describe the Chart as “[a] method used to 

combine multiple impairments, derived from the formula A+B(1-A) = combined values 

of A and B, which ensures that the summary value will not exceed 100% of the whole 

person.”  (Guides, p. 600.) 

4 We note that, where separate injuries are involved, separate awards are required 

for each injury.  (Benson v. Workers’ Comp. Appeals Bd. (2009) 170 Cal.App.4th 1535.)  

Nothing in the record or the briefs indicates separate injuries are at issue here.   
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“In many cases, . . . the revision to the schedule for rating permanent disabilities 

[in the 2005 Schedule] reduces the amount a worker will be compensated for a permanent 

disability,” as compared to the prior schedule.  (Genlyte Group, LLC v. Workers’ Comp. 

Appeals Bd. (2008) 158 Cal.App.4th 705, 715-716, fn. omitted; see, e.g., Vera v. 

Workers’ Comp. Appeals Bd. (2007) 154 Cal.App.4th 996, 1000 [new schedule resulted 

in permanent disability rating of 26 percent; former schedule resulted in rating of 59 

percent].)  The scheduled rating is not absolute however.  The scheduled rating (or 

component parts of the rating) may be rebutted based on the specific circumstances of a 

case.  (See Ogilvie v. Workers’ Comp. Appeals Bd., supra, 197 Cal.App.4th at pp. 1263-

1276; Contra Costa County v. Workers’ Comp. Appeals Bd. (2015) 240 Cal.App.4th 746, 

755-761; Milpitas Unified School Dist. v. Workers’ Comp. Appeals Bd., supra, 187

Cal.App.4th at pp. 827-829.)    

C 

Section 4662 

Section 4662, subdivision (a), identifies four instances of “permanent disabilities 

[that] shall be conclusively presumed to be total in character.”  None of those instances is 

at issue here.  Section 4662, subdivision (b), provides that “[i]n all other cases, permanent 

total disability shall be determined in accordance with the fact.”  For our purposes, 

section 4662 has remained substantively unchanged since its adoption in 1913.5 

FACTUAL AND PROCEDURAL BACKGROUND 

A workers’ compensation administrative law judge found Dean Fitzpatrick “100 

percent permanently totally disabled” as a result of injury to his heart and psyche 

5 The statute has been amended twice since its enactment.  In 2007 and 2014, it was 

amended regarding injuries resulting in mental incapacity, and the 2014 amendment 

further renumbered the statute into subdivisions (a) and (b).  (Stats. 2007, ch. 31, § 2; 

Stats. 2014, ch. 144, § 46.) 
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sustained during the course of his employment as a correctional officer.  In his written 

findings, award and order, and accompanying opinion on decision (Decision), the 

administrative law judge relied on the reports of two doctors regarding Fitzpatrick’s 

injury -- Peter Chang-Sing for his heart and Richard Lieberman for his psyche.  

 Chang-Sing rated Fitzpatrick’s whole person impairment for his heart at 75 

percent and his resulting permanent disability at 97 percent.  Lieberman rated 

Fitzpatrick’s GAF score at 45, resulting in 40 percent whole person impairment, and 

permanent disability of 71 percent for his psyche.  It is undisputed that, combining the 97 

percent and 71 percent ratings under the Chart and in accordance with the Formula, 

Fitzpatrick’s permanent disability scheduled rating is 99 percent -- permanent partial 

disability.  

In his Decision, the administrative law judge quoted substantial portions from 

Lieberman’s reports, in which Lieberman detailed his dissatisfaction with Fitzpatrick’s 

medications and treatment.  In the section entitled “PERMANENT DISABILITY,” the 

administrative law judge wrote:  “In the July 16, 2015 report, Dr. Lieberman felt that 

applicant was ‘ …on strict psychiatric grounds totally and permanently disabled’ . . .  Dr. 

Lieberman elaborated further:  [¶]  ‘I am dubious that this patient will return to work in 

any capacity.  From a strict psychiatric standpoint, there is that possibility remotely that if 

he undergoes a cardiac transplant, and if this is successful, that his anxiety will 

significantly abate, which could allow him to return to work in some capacity, but 

assuming that he does not have this, and if his cardiac condition does not improve, he will 

not return to work.’ ”  

The administrative law judge concluded:  “Based upon [Fitzpatrick’s] credible 

testimony, the medical reports of Dr. Chang-Sing and Dr. Lieberman, and in accordance 

with the facts (see Labor Code §4662(b)), it is found that applicant is permanently totally 

disabled.”  The administrative law judge did not mention or discuss the combined rating 

under the 2005 Schedule. 
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 The Department appealed the Decision to the Board through a petition for 

reconsideration.  The Board summarized the grounds for the Department’s petition as 

follows:  “[The Department] contests the finding that [Fitzpatrick] is totally permanently 

disabled, arguing that the opinion of [Lieberman] is not substantial medical evidence to 

support the award, nor is it adequate to rebut the scheduled rating of 99% permanent 

disability, as [Lieberman] fails to address the issue of [Fitzpatrick’s] vocational 

feasibility.  [The Department] further argues that the vocational expert evidence does not 

support the [judge’s] determination, even though the [judge] did not rely upon this 

evidence.  Finally, [the Department] argues that [Lieberman’s] opinion does not provide a 

basis for finding [Fitzpatrick] totally permanently disabled ‘in accordance with the fact,’ 

under Labor Code section 4662(b), where the scheduled rating of [Fitzpatrick’s] 

psychiatric disability alone does not come close to total permanent disability, and a rating 

combining his cardiac disability only rates at 99%.”   

 The administrative law judge prepared a report and recommendation on petition 

for reconsideration (Report) for the Board’s review.  The Board affirmed the Decision in 

its opinion and order denying the petition for reconsideration (Opinion), and adopted and 

incorporated the Report “as the decision of the Board.”   

In the Report, the administrative law judge wrote:  “With regard to the argument 

that [Fitzpatrick] didn’t rebut the rating schedule, total permanent disability may be 

shown by presenting evidence showing total permanent disability ‘in accordance with the 

fact’ as provided in Labor Code section 4662, subdivision (b), or by rebutting a Labor 

Code section 4660 scheduled rating [citations].  The Appeals Board specifically 

discussed the different paths provided by these two Labor Code sections in [Coca-Cola 

Enterprises, Inc. v. Workers’ Comp. Appeals Bd. (Jaramillo) (2012) 77 Cal.Comp.Cases 

445 [writ. den.] (Jaramillo)].  In the present case, the undersigned relied upon Labor 

Code section 4662, subdivision (b), [Fitzpatrick’s] credible testimony, and the opinions 

of [Lieberman and Chang-Sing].  Specifically, the undersigned relied upon Dr. 
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Lieberman’s opinion that applicant was permanently and totally disabled psychiatrically . 

. . .  [¶]  . . . [The Department] has not presented evidence that would compromise Dr. 

Lieberman’s opinion that [Fitzpatrick] was permanently and totally disabled.  Dr. 

Lieberman clearly felt that [Fitzpatrick] was 100% disabled psychiatrically and was 

dubious that applicant could return to work in any capacity . . . .”   

The Department subsequently petitioned for a writ of review of the Opinion, 

which we granted.   

DISCUSSION6 

The Department and amicus curiae the California Chamber of Commerce argue 

the Board exceeded its jurisdiction by relying on section 4662, subdivision (b), to find 

permanent total disability because it should have proceeded pursuant to section 4660, 

which resulted in an unrebutted scheduled permanent disability rating of 99 percent.  

Fitzpatrick and amicus curiae the California Applicants’ Attorneys Association argue the 

Board’s Opinion should be affirmed because section 4662 applies to permanent total 

disability and section 4660 applies to permanent partial disability, and the Board’s 

permanent total disability finding under section 4662, subdivision (b), “in accordance 

with the fact” was appropriate and is supported by substantial medical evidence.   

In its opposition to the Petition, the Board acknowledges that Board panels have 

“provided varying analyses on how the [2004 amendments] should be construed,” but 

does not defend the position taken in its Opinion.  Instead, the Board raises a new theory 

on appeal -- that the finding of permanent total disability was made “within the 

parameters of section 4660, the Guides and the [2005 Schedule]” because the 

6 The Department’s request for judicial notice of legislative history documents and 

the 2005 Schedule is granted. 
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administrative law judge appropriately added the two disability ratings together rather 

than using the combined rating under the Chart.7  

I 

Standard Of Review 

Our review is limited to determining whether the Board acted “without or in 

excess of its powers” and whether its decision was unreasonable, not supported by 

substantial evidence, or procured by fraud.  (§ 5952, subds. (a)-(d).)  However, “[t]he 

findings and conclusions of the appeals board on questions of fact are conclusive and 

final and are not subject to review.  Such questions of fact shall include ultimate facts and 

the findings and conclusions of the appeals board.”  (§ 5953.)   

Unless clearly erroneous, the Board’s interpretation of workers’ compensation 

laws is entitled to great weight.  (Genlyte Group, LLC v. Workers’ Comp. Appeals Bd., 

supra, 158 Cal.App.4th at p. 714.)  “Nevertheless, issues of statutory interpretation and 

questions of law are subject to our independent review, and we need not defer to the 

[Board’s] legal determinations where they are contrary to the plain meaning of the statute 

or prevailing case law.”  (Contra Costa County v. Workers’ Comp. Appeals Bd., supra, 

240 Cal.App.4th at p. 756.)  When the statutory language is clear and unambiguous, there 

is no room for the Board’s interpretation.  (DuBois v. Workers’ Comp. Appeals Bd., 

supra, 5 Cal.4th at pp. 387-388.)   

                                              

7  At oral argument, the Board’s counsel stated it was not arguing a new theory on 

appeal because “it’s the same facts, the same evidence, the same law that’s being argued 

here.”  We disagree.  Neither the administrative law judge nor the Board discussed or 

explained why or how it could add disability ratings together to arrive at the final 

disability rating in this case, and they did not do so to reach the finding of permanent total 

disability.  Therefore, the Department was not given an opportunity to object to or argue 

against such an application.  This clearly shows the Board did, in fact, raise a new theory 

on appeal.    
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The Board argues our review is limited by section 5953 because “in this case the 

[Board’s] finding of permanent total disability is in accordance with the fact and should 

be affirmed because it is [sic] was made within the statutory process and is supported by 

substantial evidence in light of the entire record.”  We disagree.  The question presented 

on appeal is whether the Board correctly interpreted and applied sections 4660 and 4662, 

subdivision (b).  This is an issue of statutory construction, subject to our independent 

review.  Only if the Board correctly interpreted and applied the statutes do we review the 

Board’s Opinion for substantial evidence. 

II 

Permanent Total Disability Determinations Under  

Section 4662, Subdivision (B), Are Subject To Section 4660 

We consider questions of statutory interpretation in accordance with well-

established principles of statutory construction.  “Our primary task is to ascertain the 

Legislature’s intent so as to effectuate the purpose of the law.  [Citation.]  Toward this 

end we must accord a reasonable and commonsense interpretation consistent with the 

Legislature’s purpose.”  (Donald v. Cafe Royale, Inc. (1990) 218 Cal.App.3d 168, 176-

177.)  “[W]e turn to the words in the statute and give effect to the statute according to the 

usual, ordinary import of the language used in framing it.”  (Klee v. Workers’ Comp. 

Appeals Bd. (1989) 211 Cal.App.3d 1519, 1523.)  We do not, however, look at those 

words in isolation.  “ ‘The meaning of a statute may not be determined from a single 

word or sentence; the words must be construed in context, and provisions relating to the 

same subject matter must be harmonized to the extent possible.’ ”  (People v. Shabazz 

(2006) 38 Cal.4th 55, 67.)  “When the language is clear and there is no uncertainty as to 

the legislative intent, we look no further and simply enforce the statute according to its 

terms.”  (DuBois v. Workers’ Comp. Appeals Bd., supra, 5 Cal.4th at pp. 387-388.) 
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We easily harmonize sections 4660 and 4662, subdivision (b).8  Section 4662, 

subdivision (b), provides that, in nonconclusively presumed permanent total disability 

cases (i.e., those cases not enumerated in section 4662, subdivision (a)), permanent total 

disability may be found “in accordance with the fact.”  This section does not, however, 

address how such a determination shall be made; read plainly, it merely provides that a 

determination of permanent total disability shall be made on the facts of the case.   

Section 4660 addresses how the determination on the facts shall be made in each 

case for injuries occurring before January 1, 2013.9  Indeed, section 4660 expressly 

8 Amicus curiae the California Applicants’ Attorneys Association points us to 

section 4660.1, subdivision (g), which provides:  “Nothing in this section shall preclude a 

finding of permanent total disability in accordance with Section 4662.”  Section 4660.1 

was added to the statutory scheme in 2012, with an effective date of January 1, 2013, 

addressing the determination of “the percentages of permanent partial or permanent total 

disability” for “injuries occurring on or after January 1, 2013.”  (§ 4660.1 & subd. (a); 

Stats. 2012, ch. 363, § 60.)  As we can best surmise, it appears the California Applicants’ 

Attorneys Association believes this subdivision supports its interpretation that the 

Legislature intended for section 4662 (both subdivisions (a) and (b)) to be construed 

independent and separate from section 4660.  There are two problems with this argument.  

First, the language in section 4660.1, subdivision (g), does not appear in section 4660.  

We note that section 4660 was amended in 2012 when section 4660.1 was added (see 

Stats. 2012, ch. 363, § 59), but the Legislature did not add the language in section 4660.1, 

subdivision (g), to section 4660.  We decline to read words into a statute that do not exist 

in its text.  (Code Civ. Proc., § 1858.)  Second, Fitzpatrick’s injury occurred “during a 

cumulative period ending December 7, 2011,” rendering section 4660.1 inapplicable 

because the injury did not occur on or after January 1, 2013.  Accordingly, we do not 

address or interpret any provision of section 4660.1. 

9 Although we did not expressly address this issue, we noted this relationship 

between sections 4660 and 4662, subdivision (b), in Vincent v. Industrial Acc. Com. 

(1955) 136 Cal.App.2d 679, in which we explained:  “[T]he determination referred to in 

subsection (a) of Labor Code, section 4660, will of necessity be arbitrary to a degree, and 

no one can determine with nicety exactly how much an injured employee should receive 

for the permanent loss, or loss of use, of a particular member of his body.  This is 

illustrated by the provisions of section 4662 which provide that except as to certain 

enumerated cases, the determination and extent of permanent disability shall be made by 

the commission ‘in accordance with the fact.’  [¶]  To assist the commission in this 
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applies to the determination of “the percentages of permanent disability” and permanent 

total disability is defined by statute as a percentage of permanent disability, i.e., 100 

percent.  (§§ 4660, subds. (a), (d), 4452.5, subd. (a).)  This definition of permanent total 

disability applies to the division in which section 4660 appears and was added in 1973 

(predating the 2004 amendment to section 4660).  (§ 4452.5; Stats. 1973, ch. 1023 § 1.)  

We presume the Legislature, when amending section 4660, was aware of existing related 

laws and intended to maintain a consistent body of statutes on the same subject matter.  

(People v. Vessell (1995) 36 Cal.App.4th 285, 289.) 

The 2005 Schedule (a formal administrative rule), implementing the requirements 

in section 4660, also identifies permanent total disability as a percentage of disability:  

“A permanent disability rating can range from 0% to 100%.  Zero percent signifies no 

reduction of earning capacity, while 100% represents permanent total disability.  A rating 

between 0% and 100% represents permanent partial disability.”  (2005 Schedule, p. 1-2.)  

A “final permanent disability rating” is obtained by going through the steps outlined in 

the 2005 Schedule.  (2005 Schedule, pp. 1-2-1-16.) 

Importantly, an employee can obtain a disability rating of 100 percent under 

section 4660.10  “[T]he final overall permanent disability rating percentage for a single 

regard, and to maintain as much uniformity as possible, the Legislature has authorized it 

to adopt a schedule for the determination of percentages of permanent disability.  

[Citation.]  It is therein provided that, ‘The commission may prepare, adopt and from 

time to time amend . . .’ such a schedule and that it shall be ‘prima facie evidence’ of the 

percentage of disability to be attributed to each injury covered by the schedule.”  

(Vincent, at p. 681.)  While the statutes have been amended since 1955, their 

interrelationship has not changed. 

10 We posed the question, whether an applicant can obtain a 100 percent permanent 

disability rating under section 4660, to the parties during oral argument.  While counsel 

for the Board and the California Applicants’ Attorneys Association conceded that an 

applicant can obtain a permanent total disability rating under section 4660 (although it 

would be difficult to do so), Fitzpatrick’s counsel argued section 4660 “does not get to 
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impairment” is shown “on the age adjustment table,” which contains a 100 percent 

disability rating.  (2005 Schedule, pp. 1-9, 6-5.)  For combined impairments or 

disabilities, the Chart also contains over 50 combined ratings of 100 percent.  (2005 

Schedule, pp. 8-1, 8-3-8-4.)  We further note the scheduled rating under section 4660 is 

rebuttable, which gives an applicant the opportunity to present evidence supporting a 100 

percent disability rating when the scheduled rating is less.   

In Ogilvie, the court addressed “ ‘whether, in light of the amendments to 

section 4660 enacted in Senate Bill No. 899 (2003-2004 Reg. Sess.), it is permissible to 

depart from a scheduled rating on the basis of vocational expert opinion that an employee 

has a greater loss of future earning capacity than reflected in a scheduled rating.’  

[Citation.]  Giving consideration to the purpose behind and the language of the 

amendments, the Ogilvie court answered this question with a qualified ‘yes.’  It held that 

there are three permissible methods by which the scheduled rating could be rebutted.”  

(Contra Costa County v. Workers’ Comp. Appeals Bd., supra, 240 Cal.App.4th at p. 751.) 

“First, the court concluded that the Legislature left unchanged the case law 

allowing ‘the schedule to be rebutted when a party can show a factual error in the 

application of a formula or the preparation of the schedule.’  [Citation.]  Second, the 

Legislature also left intact the cases, including [LeBoeuf v. Workers’ Comp. Appeals Bd. 

(1983) 34 Cal.3d 234], recognizing ‘that a scheduled rating has been effectively rebutted 

. . . when the injury to the employee impairs his or her rehabilitation, and for that reason, 

the employee’s diminished future earning capacity is greater than reflected in the 

employee’s scheduled rating.’  [Citation.]  The court interpreted LeBoeuf and its progeny 

as limited in application ‘to cases where the employee’s diminished future earnings are 

directly attributable to the employee’s work-related injury, and not due to nonindustrial 

total permanent disability” and “by definition and review of the section shows that it only 

goes to 99 percent.”  As we explain, Fitzpatrick’s counsel is mistaken.   
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factors.’  [Citation.]  Third and finally, the court held ‘[a] scheduled rating may be 

rebutted when a claimant can demonstrate that the nature or severity of the claimant’s 

injury is not captured within the sampling of disabled workers that was used to compute 

the adjustment factor.’ ”  (Contra Costa County v. Workers’ Comp. Appeals Bd., supra, 

240 Cal.App.4th at p. 751.) 

Accordingly, by proceeding under section 4660, Fitzpatrick would have had the 

opportunity to rebut the 99 percent scheduled disability rating to show the appropriate 

rating is permanent total disability.11  That it is difficult or onerous to obtain a 100 

percent rating under section 4660 or through rebuttal of the scheduled rating does not 

affect our analysis.  Such policy considerations are left to the Legislature; we interpret 

and apply the law as provided in the statutes. 

Our interpretation of sections 4660 and 4662, subdivision (b), is squarely at odds 

with the Board panel’s interpretation of those statutes in Jaramillo (on which the 

administrative law judge and the Board relied in this case), in which the panel stated “in 

contrast to Labor Code § 4662, which applies to [permanent total disability], Labor Code 

§ 4660 addresses partial disability, i.e. ‘the percentages of permanent disability.’ ”12  

(Jaramillo, supra, 77 Cal.Comp.Cases at p. 447.)  We thus disapprove of Jaramillo with 

respect to its analysis on this issue, and annul the Board’s Opinion for the same reason.13  

                                              

11  We note that, although not relied upon by the administrative law judge or the 

Board, a vocational evaluator did submit a report in this case. 

12  While courts permit citation of California Compensation Cases and occasionally 

cite them in published opinions, such writ-denied summaries of decisions by the Board 

have no stare decisis effect and we are not bound by them.  (Parker v. Workers’ Comp. 

Appeals Bd. (1992) 9 Cal.App.4th 1636, 1646; Wings West Airlines v. Workers’ Comp. 

Appeals Bd. (1986) 187 Cal.App.3d 1047, 1053, fn. 4.) 

13  We asked Fitzpatrick’s counsel during oral argument to what extent the outcome 

of this case depended on us accepting the interpretation of sections 4660 and 4662 in 

Jaramillo.  Although the administrative law judge and the Board relied on the statutory 
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To limit section 4660’s application to permanent partial disability only, as proposed in 

Jaramillo and the Board’s Opinion, we would have to add or read the word “partial” or 

other words excluding permanent total disability into the statute.  We decline to do so.  

(Code Civ. Proc., § 1858 [we do not insert what has been omitted or omit what has been 

inserted into a statute].)  If the Legislature intended to exclude permanent total disability 

ratings from the requirements of section 4660, it would have said so.  (Cf. Repass v. 

Workers’ Comp. Div. (W.Va. 2002) 212 W.Va. 86, 95 [West Virginia statute states “the 

degree of permanent disability other than permanent total disability shall be determined 

exclusively by the degree of whole body medical impairment that a claimant has 

suffered” per the Guides], italics added.) 

The Jaramillo panel’s reliance on sections 4658, subdivision (d), and 4659, 

subdivision (b), is also unavailing.  (Jaramillo, supra, 77 Cal.Comp.Cases at p. 447.)  

Section 4658, subdivision (d), provides disability payment computations for injuries 

depending on “the percentage of disability to total disability” up to 99.75 percent, while 

section 4659, subdivision (b), provides that “[i]f the permanent disability is total, the 

indemnity . . . shall be paid during the remainder of life.”  The Jaramillo panel stated 

these “separate sections for computing disability payments in cases involving partial and 

total disability confirms that there is a meaningful difference between disabilities that are 

interpretation in Jaramillo, and Fitzpatrick argued in favor of Jaramillo’s reasoning in his 

briefing, Fitzpatrick’s counsel responded that Jaramillo was inapplicable to the outcome 

of this case because the permanent total disability finding was based on the medical 

information introduced.  The Board’s counsel also attempted to distinguish Jaramillo, 

stating:  “In this case there was never a stipulation as to a rating of the disability.  This is 

unlike the Jaramillo or Anaya cases or other cases [unintelligible] Ogilvie.  There the 

parties stipulated to what the scheduled rating would be.  That . . . there was no such 

stipulation here.”  Nothing in Jaramillo indicates the parties stipulated to the rating of 

disability.  Nor do we understand how the Board seeks to distinguish Jaramillo on such 

grounds when the administrative law judge and the Board in this case relied on Jaramillo 

for its discussion of “the different paths” provided by sections 4660 and 4662, i.e., the 

statutory interpretation set forth in Jaramillo with which we disagree.    
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a percentage of total disability and those that are total.”  (Jaramillo, at p. 447.)  These 

statutes, however, only provide different methods for calculating disability payments 

based on the final permanent disability rating; they do not inform the process for reaching 

the final permanent disability rating finding.  (See Ogilvie v. Workers’ Comp. Appeals 

Bd., supra, 197 Cal.App.4th at p. 1270 [“ ‘Permanent disability payments are calculated 

by first expressing the degree of permanent disability as a percentage and then converting 

that percentage into an award based on a table’ ”], italics added.) 

 We further see no basis for concluding section 4662, subdivision (b), provides a 

second independent path to permanent total disability findings separate from section 

4660.  Section 4660 is mandatory.  There is nothing ambiguous or unclear in section 

4660’s directive that “[i]n determining the percentages of permanent disability, account 

shall be taken of the nature of the physical injury or disfigurement, the occupation of the 

injured employee, and his or her age at the time of the injury, consideration being given 

to an employee’s diminished future earning capacity” and the 2005 Schedule “shall be 

prima facie evidence of the percentage of permanent disability to be attributed to each 

injury covered by the schedule.”  (§§ 4660, subds. (a), (c), italics added, 15 [“ ‘[s]hall’ is 

mandatory and ‘may’ is permissive”].) 

Moreover, our interpretation harmonizes provisions relating to the same subject 

matter and gives effect to the Legislature’s intent to promote “consistency, uniformity, 

and objectivity in the overall process of determining disability across individuals.”  

(Milpitas Unified School Dist. v. Workers’ Comp. Appeals Bd., supra, 187 Cal.App.4th at 

p. 823.)  Our interpretation “remain[s] loyal to the Legislature’s design to provide a 

system that is objective and uniform in application.”  (Ogilvie v. Workers’ Comp. Appeals 

Bd., supra, 197 Cal.App.4th at p. 1273; see Day v. City of Fontana (2011) 25 Cal.4th 

268, 272 [statute should be interpreted with the aim of “ ‘ “promoting rather than 

defeating” ’ ” its purpose].)  The Board’s interpretation and approach would “return us to 

the ad hoc decisionmaking that prevailed prior to 2004” with regard to permanent 
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disability findings, which is exactly what the Legislature sought to avoid in enacting the 

amendments.  (Contra Costa County v. Workers’ Comp. Appeals Bd., supra, 240 

Cal.App.4th at p. 761.)  It would allow an administrative law judge to make a subjective 

determination that may lead to inconsistent and nonuniform permanent disability ratings 

with respect to the most expensive claims under our workers’ compensation framework.  

Such a result cannot be squared with the Legislature’s intent. 

While we acknowledge section 3202 requires us to liberally construe the workers’ 

compensation law in favor of the injured worker, it “ ‘cannot supplant the intent of the 

Legislature as expressed in a particular statute.’  [Citation.]  If the Legislature’s intent 

appears from the language and context of the relevant statutory provisions, then we must 

effectuate that intent . . . .”  (Kopping v. Workers’ Comp. Appeals Bd. (2006) 142 

Cal.App.4th 1099, 1106.)  We do so here. 

III 

We Do Not Consider The Board’s New Theory On Appeal 

The Board argues “[n]either the Guides nor the [2005 Schedule] require use of the 

[Chart] to combine multiple disability values” and “the Guides and [2005 Schedule] 

recognize that multiple permanent disability percentages should be combined in the way 

that results in a more accurate rating, and the conclusions of the examining physician are 

key to reaching an accurate result.”  The Department argues this new theory should be 

rejected on appeal because neither the administrative law judge nor the Board raised or 

considered this theory in finding and awarding permanent total disability, and, even if we 

did consider the argument, there is insufficient evidence in the record to support the 

Opinion on such grounds.   

Principles of fairness generally militate against allowing a litigant to change his or 

her position on appeal.  (Brown v. Boren (1999) 74 Cal.App.4th 1303, 1316; accord, e.g., 

City of Merced v. American Motorists Ins. Co. (2005) 126 Cal.App.4th 1316, 1327.)  

There are exceptions to this rule, including where a new theory pertains only to questions 
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of law based on undisputed facts.  (Sheller v. Superior Court (2008) 158 Cal.App.4th 

1697, 1709.)  “[A]ppellate courts are most likely to consider an issue involving 

undisputed facts for the first time on appeal where the issue involves important questions 

of public policy or public concern.”  (Duran v. Obesity Research Institute, LLC (2016) 1 

Cal.App.5th 635, 646.)  But even then, whether we will entertain a new theory raised for 

the first time on appeal is strictly a matter of discretion.  (See Hussey-Head v. World 

Savings & Loan Assn. (2003) 111 Cal.App.4th 773, 783, fn. 7.) 

We decline to address the Board’s contention because, even if we were to agree 

with the Board regarding its interpretation of the 2005 Schedule (which we do not 

decide), it would not change the outcome of this case.  The permanent total disability 

finding and award must be supported by substantial evidence.  (§ 5952, subd. (d); Place 

v. Workers’ Comp. Appeals Bd. (1970) 3 Cal.3d 372, 377-378.)  While the Board argues

that the conclusions of the examining physician may support use of the additive method 

to combine multiple disability values, the Board points to no evidence that addition of the 

disability values would result in a “more accurate rating” than the combined value under 

the Chart in this case, as it contends.  Accordingly, even if the Board’s theory proved 

plausible, there would be insufficient evidence to affirm the finding and award on that 

theory.14        

14 Although we do not consider the Board’s new theory, we would be remiss in 

failing to comment on the fact that the Board attempted to support its position by relying 

on the Schedule for Rating Permanent Disabilities dated April 1997 (1997 Schedule), 

relying on language not existent in the 2005 Schedule, and cases predating the 2004 

legislative amendments and the 2005 Schedule for the proposition that “[j]udicial 

decisions agreed that combining factors of disability by addition was appropriate if it 

provided a more valid measure, and it was expected that the [Board] would take into 

account the conclusions of the examining physician and would exercise sound discretion 

in rating permanent disability.”  The 2005 Schedule differs substantially from the 1997 

Schedule, and appropriately so given the 2004 amendments and the Legislature’s 

directive. 
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DISPOSITION 

 The Board’s Opinion after reconsideration is annulled and the matter is remanded 

to the Board for further proceedings consistent with our opinion.  Each party to bear its 

own costs.  (Cal. Rules of Court, rule 8.493(a)(1)(B).) 

 

  /s/           

 Robie, J. 

We concur: 

 

 

 /s/           

Hull, Acting P. J. 

 

 

 /s/           

Mauro, J. 
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ROBERTA MOORE,

Applicant,

vs.

CITY OF LOS AryQELES, Permissibly Self-
Insured; TRISTAR RISK MANAGEMENT,

WORKERS' COMPENSATION APPEALS BOARD

STATE OF CALIFORNIA

Case No. ADJ3388749 OrNO 0561016)

OPINION AND ORDER
GRANTING PETITION

FOR RECONSIDERATION
AND DECISION AFTER
RECONSIDERATION

Defendants.

Applicant, Roberta Moore, seeks reconsideration of the Findings and Award, issued September 6,

2018, in which a workers' compensation administrative law judge (WCJ) found applicant sustained an

industrial cumulative trauma injury to multiple parts of her body, including fibromyalgia, over the period

ending November 19,2007, while employed as a police officer by the City of Los Angeles, permissibly

self-insured. Applicant was found to have sustained 92Yo permanent disability, after apportionment.

Applicant contends the WCJ erred in failing to find she is permanently totally disabled, based upon

substantial medical and vocational evidence that she is unable to participate in the open labor market.

Applicant further argues that defendant failed to establish apportionment of applicant's fibromyalgia,

asserting the evidence shows that but for the industrial aggravation of her fibromyalgia, ,,she would not

have been vocationally nonfeasible." Third, applicant argues that the WCJ should not have deferred

applicant' s vocational expert's medical-legal expense reimbursement.

Defendant has filed an Answer to applicant's Petition for Reconsideration. The WCJ has prepared

a Report and Recommendation on Petition for Reconsideration, in which he recommends that applicant's

petition be denied.

For the reasons set forth below, we will grant reconsideration to amend the Findings and Award to

defer the issues of permanent disability and apportionment and return this matter to the trial level for further

development of the record by clarification from Dr. Seymour Levine, the Agreed Medical Examiner
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(AME) in rheumatology, of his conflicting medical reporting on the apportionment of the disability caused

by applicant's fibromyalgia.

The record shows that applicant sustained an industrial cumulative trauma injury over the cogrse

of her employment as a police officer. In addition to her industrial claims for orthopedic and intemal

injuries, she was diagnosed with a non-industrial condition, an undifferentiated connective tissue disease,

which was identified as the medical cause of her fibromyalgia. However, the reporting of Dr. Levine

indicates that applicant's fibromyalgia was "exacerbated and aggravated by psychological stressors in her

work" in2007, causing her subsequent significant impairment, leading to her retirement in 2010. (Exh.

X20,7130109 Report.) Dr. Levine reported that applicant's fibromyalgia "has manifested itself in this

patient with widespread pain, nonrestorative sleep, chronic fatigue, depression and anxiety, and symptoms

consistent with cognitive dysfunction." (Exh. X24, gl3/12 Report.)

Dr. Levine prepared numerous medical reports detailing his evaluation of applicant's

rheumatologic condition and his opinions on the cause of applicant's permanent disability and her

vocational feasibility. As noted by the WCJ, Dr. Levine concluded that applicant's fibromyalgia disability

should be 30Yo apportioned to her non-industrial Undifferentiated Connective Tissue Disease and 70Yo

apportioned to her cumulative trauma injury. He continued to apply this apportionment determination

through his October 12,2017 re-evaluation report.

He also opined that applicant was permanently totally disabled as a consequence of her

fibromyalgia syndrome, noting in his August 3,2012 re-evaluation:

It is my opinion that due to the persistence of her symptoms and due to the
inherent unpredictability-that !!ese symptoms have lentrated in this patiento
I would consider her to be 100% permanently and totally disabled inO noi
capable of participating in the open labor market.

In a November 26,2017 supplemental report prepared in response to applicantos attorney's request

for clarification on the issue of apportionment, Dr. Levine altered his conclusion regarding the contribution

of applicant's non-industrial Undifferentiated Connective Tissue Disease to her current disability. He noted

that applicant's non-industrial condition was under good control with no active manifestations.

Talking this into consideration, I would point out to the parties that it is the
fibromyalgia syndrome alone that causes this patient to be 100%

MOORE. Roberta 26
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pennanently and totally disabled. Her Undifferentiated Connective Tissue
Disease is in remission. In terms of clinical significance, one can conclude
that the symptoms consistent with Undiffertntiated Connective Tissue
Disease no.longer exist in t4is patient Therefore, it is her fibromyalgia
syndrome alone that renders her unable to rejoin ihe labor market i" fiv
meaningful way. Based upon_reasonable mldical probability, it is tht
industrial. component of my findings alone that it'responsi6fe foi thi;
prtient's 100% loss of earning capacily.
(Exh. X23,ll/26117 Reporr, p.2.)

Finding Dr. Levine's change in his apportionment determination inexplicable, the WCJ concluded

that Dr. Levine's prior apportionment determination constituted the more persuasive opinion, in view of
the evidence that the fibromyalgia was a manifestation of applicant's non-industrial Undifferentiated

Connective Tissue Disease, aggravated by work stress in2007. The WCJ rejected Dr. Levine's November

26,2017 report, noting that Dr. Levineos change of opinion was sudden and unexplained, coming after a

recent evaluation in which he had reiterated his longstanding30/70 apportionment,

Rather than simply reject the most recent apportionment determination by an Agreed Medical

Examiner, the WCJ should have sought clarification from Dr. Levine to explain the basis for his changed

opinion that the disability arising from applicant's fibromyalgia was not subject to non-industrial

apportionment.

Accordingly, we will provide the WCJ with the opportunity to seek such clarification from Dr.

Levine by defening the determination of the extent of applicant's permanent disability. The WCJ may

obtain a supplemental report from Dr. Levine more fully explaining the basis for his change of opinion,

which is the preferred method of supplementing the record. (McDffie v. LACWA (2002) 67

Cal.Comp.Cases 138 [en banc].) Or the WCJ may choose to appoint a regular physician pursuant to Labor

Code section 5701, to examine applicant, review the medical record and provide a report on permanent

disability and apportionment.

Additionally, this matter was litigated and decided prior to the issuance of the opinion in

Department of Coffections & Rehabilitationv. l(orlcers' Comp. Appeals Bd. (Fitzpatrick)27 Cal.App.Sth

607 [83 Cal'Comp.Cases 1680], wherein the court held that Labor Code section 4660 provides the only

method governing how the finding and award of permanent total disability shall be made and that a finding

under Labor Code section 4662(b), "in accordance with the fact," does not provide "a second independent

MOORE. Roberta
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path to permanent total disability findings separate from section 4660." The parties should have the

opportunity to address the issue of the extent of applicant's permanent disability in light of the medical and

vocational evidence, giving consideration to the opinion in Fitzpatrick.

Accordingly, we will grant reconsideration, amend Finding of Fact number 6,7 and,9 to defer a

determination of the award of permanent disability and attorney fees, and retum this matter to the trial level

for development and clarification of the record as provided herein, and for a new final decision.

For the foregoing reasons,

IT IS ORDERED that the September 27,2018 Petition for Reconsideration be, and hereby is,

GRANTED, and as our Decision After Reconsideration, the September 6, 2018 Findings and Award is

AMENDED as follows:

FINDINGS OF FACT

6. The determination of the extent of permanent disability is deferred.7. The determination of apportionment of permanenf disability is
deferred.

9. The award of attomey fees is deferred pending a new final award.

AWARI)

AWARD IS MADE in favor of RoBERTA MooRE, and against cITy
OF LOS ANGELES, as follows:

?. Temporary disability per Finding of Fact number 4.b. Further medical treatment per Finding of Fact number g.

tt

tt

/t

4MOORE, Roberta
28
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ORDER

IT IS ORDERED that the issues of permanent disabiliw.
{pportionment and attorney fees is deferred pending further development 6i
the record.

I CONCUR,

K.
JOSE H. RAZO

DATED AND FILED AT SAN FRANCISCO, CALIFORNIA

lf0v 2 6 2018

SERVICE MADE ON THE ABOVE DATE ON THE PERSONS LISTED BELOW
ADDRESSES SHOWI{ ON THE CURRENT OFFICIAL ADDRESS RECORD.

ROBERTA MOORE
STRAUSSNER SIIERMAN
LOS ANGELES CITY ATTORNEY

SV/pc

AT THEIR

-d
J

WORKERS' COMPENSATION APPEALS BOARD

MARGUERITE SWEENEY

TATI{ER

MOORE. Roberta
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WORKERS' COMPENSATION APPEALS BOARD

STATE OF CALIF'ORNIA

RONNIE PHELPS,

Applicant,

vs.

STATE OF CALIFORNIA, DEPARTMENT OF
CORRECTIONS, CALIFORNIA
INSTITUTION FOR MEN, Legally Uninsured;
administered by STATE COMPENSATION
INSURANCE FUND,

Case Nos. ADJ480835 (MON 0345825
ADJL647 176 (MON 034s824)
(Marina del Rey District Office)

OPINION AI\D ORDER
GRANTING PETITION

FOR RECONSIDERATION
AND DECISION AFTER
RECONSIDERATION

Defendants.

Defendant, State of California, Department of Corrections, Institution for Men, legally uninsured,

seeks reconsideration of the Amended Joint Findings of Fact and Award, issued September 12,2018, in

which a workers' compensation administrative law judge (WCJ) found applicant Ronnie Phelps, while

employed as a Correctional Officer, sustained I00% permanent disability, after apportionment, as a result

of a December 12, 2006 injury to his left knee, left elbow, lumbar spine and cervical spine, but not

headaches, and a cumulative trauma injury during the period July 6, 1981 through December 11, 2006,to

his upper gastrointestinal system, arousal (neurological), psychiatric, cervical spine, lumbar spine,

shoulders, and left ankle, but not a urological inju.y. Applicant was also found to have sustained erectile

dysfunction due to both injuries. Applicant was found temporarily disabled from December 12,2006

through February 16, 2010, and was awarded temporary disability indemnity, subject to a maximum of

104 weeks. The WCJ also found applicant was entitled to a single, undivided award for the combined

disability of both dates of injury.

Defendant contests the finding that applicant is permanently totally disabled, asserting that the WCJ

applied an incorrect rating analysis in light of the recent decision in Department of Corrections &

Rehabilitation v. Il'orkers' Comp. Appeals Bd. (Fitzpatrick) 27 Cal.App.5th 607 [83 Cal.Comp.Cases

16801, where the rating of the reports of the Agreed Medical Examiners (AME) does not reach 100%.
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Second, defendant argues that the report of applicant's vocational expert is not substantial evidence and

thus does not rebut the scheduled rating of applicant's permanent disability, since she did not review all of
the AME reports and failed to adequately consider apportionment issues. Third, defendant asserts that

applicant's 1999 award of 4}%permanent disability for a 1996 cumulative trauma injury to his back should

be applied to reduce his permanent disability award, pursuant to Labor Code secti on 4664(c)(l), and that

the WCJ made a clerical error in the Opinion on Decision regarding apportioning applicant's psychiatric

disability. Finally, defendant requests that its permanent disability advances in the specific injury claim be

credited against the joint award.

Applicant has filed an Answer to defendant's Petition for Reconsideration, and the WCJ has

prepared a Report and Recommendation on Petition for Reconsideration. In her Report, the WCJ

acknowledges clerical errors and inconsistencies in the Findings and Award, Opinion on Decision and the

Formal Rating Instructions that require attention. The WCJ also recommends that reconsideration be

granted to allow for development of the record for issuance of a new decision consistent with Fitzpatrick,

supro, and for a new formal permanent disability rating. The WCJ recommends further that we denv

defendant's contention regarding apportionment to the prior award.

We will follow the WCJ's recommendation to grant reconsideration and return this matter to the

trial level to incorporate the decision in Fitzpatrick, and to correct any clerical errors and inconsistencies

in the Findings and Award, Opinion on Decision and the Formal Rating Instructions. We will amend the

final determination to defer the issue of the extent of applicant's permanent disability and the award

thereon. While we see no error in the WCJ's conclusion regarding apportionment pursuant to Labor Code

section a66a@)Q), to avoid bifircation we will not make a final determination on that issue.

Accordingly, we will grant reconsideration to amend the September 12,2018 Amended Joint

Findings of Fact and Award, and will retum this matter to the trial level for a new award of permanent

disability, consistent with the decision in Fitzpatrick.

2PHELPS, Ronnie
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For the foregoing reasons,

IT IS ORDERED that the Reconsideration of the September 12,2018 Amended Joint Findings of

Fact and Award is GRANTED, and as our Decision After Reconsideration, the Amended Joint Findings

of Fact and Award is AFFIRMED, except that it is AMENDED as follows:

FINDINGS OF FACT

,; Consideration of defendant's objection to the rating instructions is defened.

16. The determination of permanent disability and attorney fees is deferred.

17 . The determination of applicant's entitlement to Labor Code section 4659 increases

is defened.

20. The determination of permanent disability after psychiatric apportionment is

deferred.

23. The determination of attorney fees is deferred.

AWARI)

AWARD IS MADE in favor of RONNIE PHELPS, and against STATE OF CALIFORNIA,

DEPARTMENT OF CORRECTIONS' INSTITUTION FOR MEN, legally uninsured, as follows:

a. Temporary disability as provided in Findings of Fact numbers 13 and 14.

b. Further medical treatment as provided in Findings of Fact number 21.

c. Self-procured medical treatment expenses as provided in Findings of Fact number 22.

PHELPS, Ronnie
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ORDER

IT IS ORDERED THAT all other issues are DEFERRED.

WORKERS' COMPENSATION APPEALS BOARD

I CONCUR,

DATED AND FILED AT SAN FRANCISCO, CALIFORNIA

t.|ov 2 e 2018

SERVICE MADE ON THE ABOVE DATE ON THE PERSONS LISTED BELOW AT THEIR
ADDRESSES SHOWN ON THE CURRENT OFFICIAL ADDRESS RECORD.

RONNIE PHELPS
MALLERY & STERN
STATE COMPENSATION INSURANCE FUND

SV/pc {

JOHN F. SHIELDS

INE ZALEWSKI

PHELPS. Ronnie
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Reconsideration is granted, the February 1, 2018 Findings and Award is rescinded, and the matter is returned to 
the trial level for further proceedings.  
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HEADNOTES

Permanent Disability—Rating-AMA Guides—Subjective Complaints—WCAB rescinded WCJ's finding that 
applicant who suffered industrial injury to her cervical spine, shoulders and wrists while working as 
pharmacist during period 8/22/2007 through 9/10/2014, incurred 10 percent permanent disability for 
shoulder impairment and no permanent disability for impairment to spine and wrists based on reporting of 
orthopedic panel qualified medical evaluator, and WCAB returned matter to WCJ for further proceedings 
regarding extent of applicant's permanent disability, when WCAB found that report of orthopedic panel 
qualified medical evaluator on which WCJ relied was inadmissible as evidence under Labor Code § 4628(e) 
for failure to properly identify person who performed diagnostic testing on applicant as required under 
Labor Code § 4628(b), and also found that panel qualified medical evaluator's reporting did not constitute 
substantial evidence because panel qualified medical evaluator relied on incorrect legal theory in rating 
applicant's  [*2] impairment by finding no permanent disability based on lack of positive objective findings 
for her spine and wrists, and refusing to provide impairment rating for applicant's subjective complaints 
regarding these body parts; WCAB explained that physician may provide impairment rating greater than 
zero percent based solely on subjective complaints if he or she finds that alternate rating, using any table, 
chapter or method of AMA Guides, would most accurately reflect injured employee's level of impairment.

[See generally Hanna, Cal. Law of Emp. Inj. and Workers' Comp. 2d §§ 8.02[3], [4], 32.02[2], 32.03A; Rassp & 
Herlick, California Workers' Compensation Law, Ch. 7, §§ 7.11, 7.12; The Lawyer's Guide to the AMA Guides and 
California Workers' Compensation, Chs. 2, 6, 8.] 

Counsel

For applicant—Law Office of Au Lang

For defendants—Hanna, Brophy, MacLean, McAleer & Jensen 

Opinion By: Deputy Commissioner John F. Shields 

Opinion

 [**1939] 

OPINION AND DECISION AFTER RECONSIDERATION

We granted reconsideration in order to further study the factual and legal issues in this case. This is our Opinion 
and Decision After Reconsideration.

Applicant seeks reconsideration of the Findings and Award (F&A) issued by the workers' compensation 
 [*3] administrative law judge (WCJ) on February 1, 2018. By the F&A, the WCJ found that applicant sustained 
injury arising out of and in the course of employment (AOE/COE) to her cervical spine, shoulders and wrists, and 
the injury resulted in 10% permanent disability. The WCJ further found, in relevant part, that applicant had not 
shown good cause to strike the report of the panel qualified medical evaluator (QME).

Applicant contends that the QME's report is inadmissible because the QME did not disclose the name and 
qualifications of the individual who measured applicant with the Jamar dynamometer. She also contends that the 
QME's permanent impairment ratings are not substantial evidence because he applied an incorrect legal theory and 
the record must be further developed.

We received an answer from defendant. The WCJ filed a Report and Recommendation on Petition for 
Reconsideration (Report) recommending that we deny reconsideration.
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We have considered the allegations of applicant's Petition for Reconsideration, defendant's answer and the 
contents of the WCJ's Report with respect thereto. Based on our review of the record and for the reasons discussed 
below, we will rescind the F&A and return  [*4] this matter to the trial level for further proceedings consistent with 
this opinion.

FACTUAL BACKGROUND

Applicant claims injury to her cervical spine, shoulders, arms and wrists from August 22, 2007 through September 
10, 2014 while employed as a pharmacist for Kaiser Permanente. Defendant has accepted liability for the cervical 
spine, shoulders and wrists, but denied injury to the arms.

Treatment was obtained by applicant with the primary treating physician (PTP), Edwin Haronian, M.D. Her condition 
was declared permanent and stationary by Dr. Haronian in his January 2, 2017 report with permanent impairment 
ratings provided to the cervical spine, bilateral wrists, bilateral shoulders and right elbow. (Applicant's Exhibit No. 1, 
Report of Edwin Haronian, M.D., January 2, 2017, pp. 10, 12–13.)

Ronny Ghazal, M.D., evaluated applicant as the orthopedic panel QME. Dr. Ghazal found applicant's orthopedic 
condition to be permanent and stationary in his May 27, 2016 report. (Defendant's Exhibit C, Report of Ronny 
Ghazal, M.D., May 27, 2016, p. 16.) A summary of the physical examination of applicant includes upper extremity 
measurements and states that “Jamar grip strength maximums are measured  [*5] on the second notch of the 
dynamometer and are expressed in pounds.” (Id. at p. 15.) Dr. Ghazal opined that applicant's injury to [**1940]  the 
neck, bilateral shoulders and bilateral wrists/hands was caused by cumulative trauma to September 10, 2014. (Id. 
at p. 17.) However, Dr. Ghazal found no ratable impairment for her cervical spine, bilateral wrists or hands. (Id. at 
pp. 16–17.) He provided a 4% whole person impairment (WPI) rating for the bilateral shoulders and referred to “the 
attached formal Impairment Rating Report.” (Id. at p. 16.) No work restrictions were provided by Dr. Ghazal. (Id.) 
Page 18 of the report states the following as part of the declaration: “[v]ital signs and extremity measurements were 
obtained by my medical assistants. I conducted the physical examination, reviewed the provided medical records, 
then formulated and dictated this report.” (Id. at p. 18.)

The matter initially proceeded to trial on April 18, 2017 on several issues including in pertinent part: parts of the 
body injured, permanent disability and the substantiality of medical reports. (Minutes of Hearing and Summary of 
Evidence, April 18, 2017, p. 2.) The matter was to be referred to the Disability Evaluation  [*6] Unit (DEU) and the 
parties given time to object to the rating and request cross-examination of the Disability Evaluator before the matter 
would be submitted. (Id. at p. 11.) On the trial date, applicant filed a trial brief wherein she contended that Dr. 
Ghazal's report was not substantial evidence and that Dr. Haronian's findings regarding permanent impairment 
should be used to rate applicant's permanent disability.

On May 8, 2017, the WCJ issued an Order Vacatingand Further Order of Disposition noting that the formal 
Impairment Rating Report referred to by the QME Dr. Ghazal in his May 27, 2016 report was not included in the 
exhibit filed with the Appeals Board. Accordingly, the parties were ordered “to cooperate in obtaining and filing Dr. 
Ghazal's ‘Impairment Rating Report’ within 30 days.” (Order Vacating Disposition and Further Order of Disposition, 
May 8, 2017.)

Dr. Ghazal was subsequently deposed by applicant on October 5, 2017. (Joint Exhibit Y, Deposition of Dr. Ghazal, 
October 5, 2017.) During the deposition, the following exchange took place:

Q. … What body parts were examined for Ms. Casado; do you remember?

A. Everything that is in the report I did except for the vital signs  [*7] and the girth measurements of the 
extremities and how many inches her circumference, her forearm and her biceps are; those are the only things 
I made measures [sic].

Q. Okay.

A. So that would be on page 15 where it says “Upper extremity measurements, circumference measured in 
inches,” she did the Jamar grip strength measurements and the dynamometer and where it says “grip strength” 
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that's the right, left and that's circumference right, left, biceps, forearm, that's it, and the vital signs so those are 
the only things that she did.

Q. Okay. Thank you.

 [**1941] 

So you mentioned the Jamar dynamometer—I'm not sure I'm pronouncing that correctly—that's as you stated 
on page 15.

Can you tell us the name of the assistant who assisted you with the measurements?

A. I have no idea. There's three of them that work with me and any one of the three could have done it.

(Id. at pp. 11–6:25 to 11–7:22.) Dr. Ghazal further testified regarding his impairment ratings as follows:

A. So that's basically what a zero rating in impairment means. It's like I can't really give you a disability based 
on the fact that your symptoms are all subjective in nature and I find no objective evidence to substantiate your 
complaints,  [*8] meaning if you tell me you have this and this and this and this wrong with you or if you tell me 
you have nothing wrong with you and I evaluate you I'm going to find exactly the same thing; and that's where I 
end up with no ratable impairment.

(Id. at p. 11–12:10–18.) He also stated:

A. … So I'm not going to give her a ratable impairment when she has zero objective findings. I don't care how 
high her subjective complaints are. That's the bottom line.

We can go through this as much as you want. Her rating is zero because her objective findings are not present. 
Her MRI findings are normal, absolutely normal MRI findings that are appropriate for her age and her nerve 
conductions study is negative and she's getting zero percent impairment and we can ask these facts of how 
much it bothers her life and how it impairs her, add item to item and she's going to get the zero impairment 
rating from me forever. And you have to find one of those applicant guys who has no conscience and he will 
give her a higher impairment rating than me and then you go to court and you figure it out.

So basically if you want a fair objective evaluation she gets zero impairment because she's just  [*9] subjective 
[sic] complaints.

(Id. at p. 11–25:1–19.) Finally, at the end of the deposition, Dr. Ghazal testified that:

Q. And since you had no impairment—since you find no impairment using any other table in the AMA guides, 
isn't this a perfect case where, say, a rating using the strength on—the loss of strength due to the applicant's 
impairment?

A. No. In my opinion this patient has all subjective complaints and she is not eligible for an impairment rating in 
any way that you want to measure impairment. If I thought that there was—this lady deserved a ratable 
impairment for her subjective complaints, I could have used Almaraz-Guzman and given her one.

 [**1942] 

I can—I have the authority under Work Comp standards to issue an impairment rating even if it doesn't fit into 
the book because of case law. And in this case I thought this was the appropriate impairment rating.

(Id. at pp. 11–42:24 to 11–43:14.)

On October 16, 2017, applicant filed a Petition to Strike the QME Report of Dr. Ghazal as inadmissible for violation 
of Labor Code section 4628 and that the report is not substantial evidence. (Lab. Code, § 4628.) 1

The  [*10] matter proceeded to trial again on December 28, 2017, at which time the missing Impairment Rating 
Report and Dr. Ghazal's deposition transcript were admitted as joint exhibits and the matter was again referred to 

1 All further statutory references are to the Labor Code unless otherwise stated.
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the  DEU. (Minutes of Hearing and Summary of Evidence, December 28, 2017, pp. 1–2.) On January 19, 2018, the 
WCJ sent rating instructions to the DEU requesting a rating of Dr. Ghazal's May 27, 2016 report. Applicant filed a 
Motion to Strike Rating on January 25, 2018 alleging that Dr. Ghazal's findings on impairment are insufficient.

In the resulting F&A, the WCJ found that applicant's injury had caused 10% permanent disability based on Dr. 
Ghazal's impairment rating for the shoulders. Although the WCJ found injury AOE/COE to the cervical spine and 
wrists in addition to the shoulders, no permanent disability was provided for these body parts pursuant to Dr. 
Ghazal's opinions. The WCJ further found that applicant had not shown good cause to strike the panel QME report 
of Dr. Ghazal. Dr. Haronian's opinions were not considered substantial evidence by the WCJ in his Opinion on 
Decision.

DISCUSSION

I.

Section 4628 provides as follows for medical-legal reports:

(b) The report shall  [*11] disclose the date when and location where the evaluation was performed; that the
physician or physicians signing the report actually performed the evaluation; whether the evaluation performed
and the time spent performing the evaluation was in compliance with the guidelines established by the
administrative director pursuant to paragraph (5) of subdivision (j) of Section 139.2 or Section 5307.6 and shall
disclose the name and qualifications of each person who performed any services in connection with the report,
including diagnostic studies, other than its clerical preparation …

…

 [**1943] 

(e) Failure to comply with the requirements of this section shall make the report inadmissible as evidence and
shall eliminate any liability for payment of any medical-legal expense incurred in connection with the report.

(Lab. Code, § 4628(b) and (e).) WCAB Rule 10606 provides a list of items that should be included in medical 
reports where applicable and specifies that:

All medical-legal reports shall comply with the provisions of Labor Code Section 4628. Except as otherwise 
provided by the Labor Code, including Labor Code Sections 4628 and 5703, and the rules of practice and 
procedure of the Appeals Board,  [*12] failure to comply with the requirements of this section will not make the 
report inadmissible but will be considered in weighing the evidence.

(Cal. Code Regs., tit. 8, § 10606(c).)

The WCJ relied on the rating provided in Dr. Ghazal's May 27, 2016 report to award applicant 10% permanent 
disability. Section 4628(b) requires a physician to disclose the name and qualifications of each person who 
performed any services in connection with a medical-legal report. However, Dr. Ghazal's report does not identify the 
person who performed the grip strength testing and Jamar dynamometer measurements as part of his evaluation. 
His report simply identifies his “medical assistants” as performing the extremity measurements. Dr. Ghazal was 
unable to clarify which of his assistants performed these measurements during his deposition. Accordingly, his May 
27, 2016 report violates section 4628(b) and is inadmissible as evidence pursuant to section 4628(e).

Therefore, the F&A may not be supported by Dr. Ghazal's May 27, 2016 report because the report is inadmissible 
as evidence.

II.

It is well established that decisions by the Appeals Board must be supported by substantial evidence. (Lab. Code, 
§§ 5903, 5952(d);  [*13] Lamb v. Workmen's Comp. Appeals Bd. (1974) 11 Cal. 3d 274 [39 Cal. Comp. Cases 310];
Garza v. Workmen's Comp. Appeals Bd. (1970) 3 Cal. 3d 312 [35 Cal. Comp. Cases 500]; LeVesque v. Workmen's
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Comp. Appeals Bd. (1970) 1 Cal. 3d 627 [35 Cal. Comp. Cases 16].) To constitute substantial evidence “… a 
medical opinion must be framed in terms of reasonable medical probability, it must not be speculative, it must be 
based on pertinent facts and on an adequate examination and history, and it must set forth reasoning in support of 
its conclusions.” (Escobedo v. Marshalls (2005) 70 Cal. Comp. Cases 604, 621 (Appeals Board en banc).) “Medical 
reports and opinions are not substantial evidence if they are known to be erroneous, or if they are based on facts no 
longer germane, on inadequate medical histories and examinations, or on incorrect legal theories. Medical opinion 
also fails to support the Board's findings if it is based on surmise, speculation, conjecture or guess.” (Hegglin v. 
Workmen's Comp. Appeals Bd. (1971) 4 Cal. 3d 162, 169 [36 Cal. Comp. Cases 93, 97].)
 [**1944] 

The Appeals Board has the discretionary authority to develop the record when the medical record is not substantial 
evidence or when appropriate  [*14] to provide due process or fully adjudicate the issues. (Lab. Code, §§ 5701, 
5906; Tyler v. Workers' Comp. Appeals Bd. (1997) 56 Cal. App. 4th 389 [62 Cal. Comp. Cases 924]; see McClune 
v. Workers' Comp. Appeals Bd. (1998) 62 Cal. App. 4th 1117 [63 Cal. Comp. Cases 261].) In our en banc decision 
in McDuffie v. Los Angeles County Metropolitan Transit Authority (2001) 67 Cal. Comp. Cases 138 (Appeals Board 
en banc), we stated that “[s]ections 5701 and 5906 authorize the WCJ and the Board to obtain additional evidence, 
including medical evidence, at any time during the proceedings (citations) [but] [b]efore directing augmentation of 
the medical record … the WCJ or the Board must establish as a threshold matter that specific medical opinions are 
deficient, for example, that they are inaccurate, inconsistent or incomplete.” (McDuffie, supra, at p. 141.) The 
preferred procedure is to allow supplementation of the medical record by the physicians who have already reported 
in the case. (Id.)

Dr. Ghazal's May 27, 2016 report is inadmissible pursuant to the analysis above. However, the findings of the PTP 
Dr. Haronian were not found to be substantial evidence by the WCJ. Consequently, there is no medical 
 [*15] reporting in the current record that can be relied on to address some of the disputed issues at trial. The 
record must accordingly be further developed. The preferred procedure is to allow supplementation of the record by 
the physicians who have already reported on this case. Although one of Dr. Ghazal's reports is inadmissible, he 
remains the QME on this matter. Thus, further development of the record should include, at a minimum, a 
supplemental report from Dr. Ghazal that complies with section 4628.

Therefore, we will return this matter to the trial level for further development of the record.

III.

For injuries occurring on or after January 1, 2013, like applicant's claim, section 4660.1 provides for determination 
of permanent disability as follows:

(a) In determining the percentages of permanent partial or permanent total disability, account shall be taken of 
the nature of the physical injury or disfigurement, the occupation of the injured employee, and his or her age at 
the time of injury.

(b) For purposes of this section, the “nature of the physical injury or disfigurement” shall incorporate the 
descriptions and measurements of physical impairments and the corresponding percentages  [*16] of 
impairments published in the American Medical Association (AMA) Guides to the Evaluation of Permanent 
Impairment (5th Edition) with the employee's whole person impairment, as provided in the Guides, multiplied by 
an adjustment factor of 1.4.

…

 [**1945] 

(d) . . . The Schedule for Rating Permanent Disabilities pursuant to the American Medical Association (AMA) 
Guides to the Evaluation of Permanent Impairment (5th Edition) and the schedule of age and occupational 
modifiers shall be available for public inspection and, without formal introduction in evidence, shall be prima 
facie evidence of the percentage of permanent disability to be attributed to each injury covered by the 
schedule. Until the schedule of age and occupational modifiers is amended, for injuries occurring on or after 
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January 1, 2013, permanent disabilities shall be rated using the age and occupational modifiers in the 
permanent disability rating schedule adopted as of January 1, 2005.

(Lab. Code, § 4660.1(a)-(b) and (d).)

An en banc decision of the Appeals Board outlined the roles of both the physician and the WCJ in determining 
permanent impairment. (Blackledge v. Bank of America (2010) 75 Cal. Comp. Cases 613 (Appeals Board en banc). 
 [*17] The “physician's role is to assess the injured employee's whole person impairment percentage(s) by a report 
that sets forth facts and reasoning to support its conclusions and that comports with the AMA Guides and case law.” 
(Id. at p. 615.) Blackledge panel further specified that “to constitute substantial evidence regarding WPI a 
physician's opinion must comport with the AMA Guides, including as applied and interpreted in published appellate 
opinions and en banc decisions of the Appeals Board.” (Id. at p. 620.)

Pursuant to section 4660.1(d), the scheduled rating is prima facie evidence of an employee's permanent disability. 
However, the scheduled rating is rebuttable. (Milpitas Unified School Dist. v. Workers' Comp. Appeals Bd. 
(Almaraz-Guzman III) (2010) 187 Cal. App. 4th 808 [75 Cal. Comp. Cases 837, 852–853].) Specifically, the WPI 
portion of the scheduled rating may be rebutted by showing that “a different chapter, table, or method of assessing 
impairment of the AMA Guides more accurately reflects the injured employee's impairment than the chapter, table, 
or method used by the physician being challenged.” (Almaraz v. Environmental Recovery Services/Guzman v. 
Milpitas Unified School Dist. (Almaraz-Guzman II) (2009) 74 Cal. Comp. Cases 1084, 1106 (Appeals Board en 
banc).)  [*18] 2 Physicians must still evaluate permanent impairment while staying within the “four comers of the 
Guides” pursuant to the Labor Code. (Id. at p. 1101.)

The overarching goal of rating permanent impairment is to achieve accuracy. (Almaraz-Guzman III, supra.) A “strict” 
application of the Guides may not accurately reflect an injured employee's permanent impairment. The Guides 
expressly recognizes its limitations in Chapter 1:

Given the range,  evolution, and discovery of new medical conditions, the Guides cannot provide an 
impairment rating for all impairments. [**1946]  Also, since some medical syndromes are poorly understood 
and are manifested only by subjective symptoms, impairment ratings are not provided for those conditions. The 
Guides nonetheless provides a framework for evaluating new or complex conditions.

(AMA Guides, p. 11.) The en banc panel in Almaraz-Guzman II acknowledged this and specifically held that

… while the AMA Guides often sets forth an analytical framework and methods for a physician in assessing 
WPI, the Guides does not relegate a physician  [*19] to the role of taking a few objective measurements and 
then mechanically and uncritically assigning a WPI that is based on a rigid and standardized protocol and that 
is devoid of any clinical judgment. Instead, the AMA Guides expressly contemplates that a physician will use 
his or her judgment, experience, training, and skill in assessing WPI.

(Almaraz-Guzman II, supra, at pp. 1103–1104.)

The AMA Guides is thus not to be literally and mechanically applied. Instead, the evaluating physician may use his 
or her experience and expertise to interpret and apply any portion of the entire AMA Guides. A physician who 
departs from a strict application of the AMA Guides must explain why the departure is necessary and how the WPI 
rating was derived. (Almaraz-Guzman III, supra, at p. 854.) Consequently, although the evaluating physician may 
utilize the chapter, table or method in the AMA Guides “that most accurately reflects the injured employee's 
impairment,” the physician's “opinion must constitute substantial evidence upon which the WCAB may properly rely, 
including setting forth the reasoning behind the assessment.” (Almaraz-Guzman II, supra, at p. 1104.)

In City of Sacramento v. Workers' Comp. Appeals Bd. (Cannon) (2013) 222 Cal. App. 4th 1360,  [*20] the Court of 
Appeal addressed whether a physician could provide a permanent impairment rating utilizing Almaraz-Guzman 

2 The “AMA Guides” or “Guides” refers to the American Medical Association Guides to the Evaluation of Permanent Impairment, 
5th Edition (2001).

2018 Cal. Wrk. Comp. P.D. LEXIS 399, *16; 83 Cal. Comp. Cases 1937, **1945

40



Page 8 of 9

based purely on the employee's subjective complaints without objective findings. The police officer in Cannon had 
plantar fasciitis, which has no standard rating in the AMA Guides, but caused the officer to have heel pain. The 
agreed medical evaluator (AME) provided a WPI rating by analogy to a limp (gait derangement abnormality) due  to 
the heel causing weightbearing problems. (Id. at p. 1365.) The City of Sacramento argued that his condition could 
not be rated by analogy under Almaraz-Guzman in the absence of objective findings and where the rating is based 
solely on subjective complaints. (Id. at p. 1366.) The Court rejected the City's argument holding that the AME's 
rating by analogy was permissible and concluded that nothing in the statute “precludes a finding of impairment 
based on subjective complaints of pain where no objective abnormalities are found.” (Id. at p. 1371.) 3 
 [**1947] 

As discussed above, a medical opinion based on an incorrect legal theory is not substantial evidence. (Hegglin, 
supra.) In the instant matter, portions of Dr. Ghazal's testimony suggest that because applicant has no positive 
objective findings, he will not provide an impairment rating greater than zero based on her subjective complaints. 
However, the Cannon Court specifically opined that the Labor Code does not preclude a finding of impairment 
based on subjective complaints even in the absence of objective findings. Accordingly, a physician may provide an 
impairment rating greater than zero based solely on subjective complaints if he or she finds that alternate rating to 
most accurately reflect the injured employee's  [*22] impairment.

The evaluating physician thus may provide a rating by analogy to another chapter, table or method in the AMA 
Guides where the impairment rating would otherwise be zero pursuant to the case law discussed above. However, 
a rating of zero may accurately reflect an injured employee's permanent impairment in some cases. As outlined 
above, the physician is expected to utilize his or her “judgment, experience, training,  and skill in assessing WPI” in 
order to provide a rating that accurately reflects the injured employee's permanent impairment and provide the 
reasoning behind the assessment in order for the rating to be relied on as substantial evidence.

Dr. Ghazal acknowledged at the end of his deposition that he may provide an impairment rating for applicant's 
subjective complaints pursuant to Almaraz-Guzman. He further testified that he may “issue an impairment rating 
even if it doesn't fit into the book because of case law.” It is unclear from this statement if Dr. Ghazal understands 
that he may use any table, chapter or method of the AMA Guides to provide a more accurate impairment rating 
pursuant to Almaraz-Guzman or if he believes he may go outside the Guides to assign an  [*23] impairment rating. 
To the extent this statement reflects the latter belief, this is an inaccurate understanding of the law.

Portions of Dr. Ghazal's deposition testimony indicate that he was evaluating impairment based on an incorrect 
legal theory, i.e., applicant's impairment rating can only be zero if there are no objective findings or the physician 
may go outside the Guides to provide an impairment rating. We consequently agree with applicant that his opinions 
are not substantial evidence to the extent that he may have relied on an incorrect legal theory. Applicant requests 
appointment of an independent medical evaluator (IME) or a new QME panel for further development of the record. 
However, as discussed above, the preferred procedure to develop a deficient record is to return the injured worker 
to the physicians that have already reported in the matter. We can discern no basis to strike Dr. Ghazal as the 
panel QME and recommend further development of the record to include a supplemental report from Dr. Ghazal. 
This would allow Dr. Ghazal to remedy the deficiency [**1948]  under section 4628 addressed above and ensure an 
evaluation of applicant's level of permanent impairment in accordance  [*24] with the correct legal principles.

In conclusion, we will rescind the F&A and return this matter to the trial level for further proceedings consistent with 
this opinion.

For the foregoing reasons,

3 We acknowledge that the Almaraz-Guzman decisions and Cannon analyzed section 4660 rather than section 4660.1, which is 
applicable to the instant matter. However, section 4660.1(b) is identical  [*21] to section 4660(b)(1) with the exception of the 
additional language of “… with the employee's whole person impairment, as provided in the Guides, multiplied by an adjustment 
factor of 1.4.” Moreover, section 4660.1(h) expressly states that “In enacting the act adding this section, it is not the intent of the 
Legislature to overrule the holding in Milpitas Unified School District v. Workers' Comp. Appeals Bd. (Guzman) (2010) 187 Cal. 
App. 4th 808.” (§ 4660.1(h).)

2018 Cal. Wrk. Comp. P.D. LEXIS 399, *20; 83 Cal. Comp. Cases 1937, **1946
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IT IS ORDERED as the Decision After Reconsideration of the Workers' Compensation Appeals Board that the 
Findings and Award issued by the WCJ on February 1, 2018 is RESCINDED and the matter RETURNED to the trial 
level for further proceedings consistent with this opinion.

WORKERS' COMPENSATION APPEALS BOARD

Deputy Commissioner John F. Shields

I concur,

Chair Katherine Zalewski

Commissioner Deidra E. Lowe 
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2018 Cal. Wrk. Comp. P.D. LEXIS 500

Workers' Compensation Appeals Board (Board Panel Decision)

Opinion Filed October 19, 2018 

W.C.A.B. Nos. ADJ6865859, ADJ7472822—WCAB Panel: Commissioner Sweeney, Chair Zalewski, Commissioner 
Lowe (concurring, but signing)

Reporter
2018 Cal. Wrk. Comp. P.D. LEXIS 500 *

Elly Damian, Applicant v. County of San Mateo, PSI, administered by Athens 
Administrators, Defendants

Status:

 CAUTION: This decision has not been a "significant panel decision" by the Workers' Compensation Appeals 
Board. Practitioners should proceed with caution when citing to this panel decision and should also verify the 
subsequent history of the decision, as these decisions are subject to appeal. WCAB panel decisions are citeable 
authority, particularly on issues of contemporaneous administrative construction of statutory language [see Griffith 
v. WCAB (1989) 209 Cal. App. 3d 1260, 1264, fn. 2, 54 Cal. Comp. Cases 145]. However, WCAB panel decisions 
are not binding precedent, as are en banc decisions, on all other Appeals Board panels and workers' compensation 
judges [see Gee v. Workers' Comp. Appeals Bd. (2002) 96 Cal. App. 4th 1418, 1425 fn. 6, 67 Cal. Comp. Cases 
236]. While WCAB panel decisions are not binding, the WCAB will consider these decisions to the extent that it 
finds their reasoning persuasive [see Guitron v. Santa Fe Extruders (2011) 76 Cal. Comp. Cases 228, fn. 7 
(Appeals Board En Banc Opinion)]. LexisNexis editorial consultants have deemed this panel decision noteworthy 
because it does one or more of the following: (1) Establishes a new rule of law, applies an existing rule to a set of 
facts significantly different from those stated in other decisions, or modifies, or criticizes with reasons given, an 
existing rule; (2) Resolves or creates an apparent conflict in the law; (3) Involves a legal issue of continuing public 
interest; (4) Makes a significant contribution to legal literature by reviewing either the development of workers' 
compensation law or the legislative, regulatory, or judicial history of a constitution, statute, regulation, or other 
written law; and/or (5) Makes a contribution to the body of law available to attorneys, claims personnel, judges, the 
Board, and others seeking to understand the workers' compensation law of California.  

Disposition:  [*1] 

Reconsideration is granted, the August 16, 2018 Joint Findings of Fact and Award is rescinded, and the matter is 
returned to the trial level for further proceedings and a new final decision.  

Core Terms

reconsider, permanent disability, permanent total disability, workers' compensation, panel decision, disability rating, 
disability, permanent

Headnotes

HEADNOTES

Permanent Disability-Rating-Rebuttal of Scheduled Rating-WCAB rescinded WCJ's finding that applicant 
suffered 100 percent permanent disability as result of cumulative injuries to her upper extremities, cervical 
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spine and psyche over periods ending on 3/3/2009 and 4/21/2010, and returned matter to WCJ   for further 
proceedings, when WCAB found that WCJ's rating of applicant's permanent disability "in accordance with 
the fact" as provided in Labor Code § 4662(b) was inconsistent with decision in Dept. of Corrections & 
Rehabilitation v. W.C.A.B. (Fitzpatrick) (2018) 27 Cal. App. 5th 607, 238 Cal. Rptr. 3d 224, 83 Cal. Comp. 
Cases 1680, where Court of Appeal held that Labor Code § 4662(b) does not provide "a second 
independent path to permanent total disability findings separate from section 4660," and that while method 
in Ogilvie v. W.C.A.B. (2011) 197 Cal. App. 4th 1262, 129 Cal. Rptr. 3d 704, 76 Cal. Comp. Cases 624, may 
still be used to rebut scheduled rating in cases where injured employee  [*2] has diminished future earning 
capacity and is not amenable to vocational rehabilitation, this method is limited to cases in which injured 
employee's diminished future earnings are directly attributable to work-related injury and not due to 
nonindustrial factors. [See generally Hanna, Cal. Law of Emp. Inj. and Workers' Comp. 2d §§ 8.02[3], [4], 
32.01[3][a][ii]; Rassp & Herlick, California Workers' Compensation Law, Ch. 7, §§ 7.05[3][d], 7.12[2][a], [d][iii], 
7.42[2]; The Lawyer's Guide to the AMA Guides and California Workers' Compensation, Ch. 8.] 

Counsel

For applicant-Boxer & Gerson

For defendants-Laughlin, Falbo, Levy & Moresi 

Opinion By: Commissioner Marguerite Sweeney 

Opinion

OPINION AND ORDER GRANTING PETITION FOR RECONSIDERATION AND DECISION AFTER 
RECONSIDERATION

Defendant, County of San Mateo, permissibly self-insured, seeks reconsideration of the Joint Findings of Fact and 
Award, served on August 16, 2018, in which a workers' compensation administrative law judge (WCJ) found that as 
a result of her two admitted cumulative trauma injuries to her bilateral upper extremities, cervical spine and psyche 
over the periods ending March 3, 2009 and April 21, 2010, applicant Elly Damian, sustained permanent total 
 [*3] disability. Pursuant to the parties' stipulation that the disabilities from both injuries became permanent and 
stationary at the same time and are inextricably intertwined, the WCJ awarded applicant 100% permanent disability.

Defendant contests the WCJ's determination that applicant is permanently totally disabled, contending that the 
vocational evidence is  not adequate to rebut the 2005 Permanent Disability Rating Schedule (PDRS), and is not 
substantial evidence to support the WCJ's determination. Defendant further asserts that the impairment ratings and 
apportionment determinations of the Agreed Medical Examiners should be followed to rate applicant's permanent 
disability at less than total.

Applicant did not file an Answer to defendant's Petition for Reconsideration.

The WCJ prepared a Report and Recommendation on Petition for Reconsideration, in which she recommends that 
defendant's petition be denied. In her Report, the WCJ rejects defendant's contention that she erred in finding 
applicant successfully rebutted the 2005 PDRS per Labor Code section 4660, asserting that she determined that 
applicant is 100% permanently disabled "in accordance with the fact," as provided in Labor Code section 4662(b).

For  [*4] the reasons set forth below, we will grant reconsideration, rescind the WCJ's determination and return this 
matter to the trial level for further proceedings.

Pursuant to the recent decision in Department of Corrections & Rehabilitation v. Workers' Comp. Appeals Bd. 
(Fitzpatrick) 27 Cal.App.5th 607 [2018 Cal. App. LEXIS 859], Labor Code section 4660 provides the only method 
governing how the finding and award of permanent total disability shall be made and that Labor Code section 
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4662(b) does not provide "a second independent path to permanent total disability findings separate from section 
4660."

Section 4662, subdivision (b), provides that, in nonconclusively presumed permanent total disability cases (i.e., 
those cases not enumerated in section 4662, subdivision (a)), permanent total disability may be found "in 
accordance with the fact." This section does not, however, address how such a determination shall be made; 
read plainly, it merely provides that a determination of permanent total disability shall be made on the facts of 
the case.

Section 4660 addresses how the determination on the facts shall be made in each case for injuries occurring 
before January 1, 2013. Indeed, section 4660  [*5] expressly applies to the determination of "the percentages 
of permanent disability" and permanent total disability is defined by statute as a percentage of permanent 
disability, i.e., 100 percent. ( §§ 4660, subds. (a), (d), 4452.5, subd. (a).)

…

We further note the scheduled rating under section 4660 is rebuttable,  which gives an applicant the 
opportunity to present evidence supporting a 100 percent disability rating when the scheduled rating is less.

(Fitzpatrick, 27 Cal.App.5th at 618–620. Footnote omitted.)

The court in Fitzpatrick indicated that the method outlined in Ogilvie v. Workers' Comp. Appeals Bd. (2011) 197 
Cal.App.4th 1262 [76 Cal.Comp.Cases 624], may still be used to rebut the scheduled rating in cases where "the 
injury to the employee impairs his or her rehabilitation, and for that reason, the employee's diminished future 
earning capacity is greater than reflected in the employee's scheduled rating." This method is limited in application 
"to cases where the employee's diminished future earnings are directly attributable to the employee's work-related 
injury, and not due to nonindustrial factors." (Fitzpatrick, 27 Cal.App.5th at 620, citing Contra Costa County v. 
Workers' Comp. Appeals Bd. (Dahl) (2015) 240 Cal.App.4th 746 at p. 751.)

  [*6] As the WCJ expressly determined applicant's permanent disability rating here "in accordance with the fact," 
pursuant to Labor Code section 4662(b), the rating analysis is not consistent with the methodology permitted by 
Fitzpatrick. Accordingly, we will grant reconsideration, rescind the Joint Findings of Fact and Award and return this 
matter to the trial level for a new award of permanent disability consistent with the opinion in Fitzpatrick.

Additionally, we note that in her Report the WCJ identified factors of disability arising out of applicant's 
psychological injury involving a sleep disorder and a pain disorder, which had not been included in the permanent 
disability rating. As we are sending this matter back for further proceedings, the Agreed Medical Examiners should 
be provided the opportunity to evaluate whether and to what extent these factors affect applicant's permanent 
disability.

For the foregoing reasons,

IT IS ORDERED that Reconsideration of the Joint Findings of Fact and Award, served on August 16, 2018, is 
GRANTED, and as our Decision After Reconsideration, the Joint Findings of Fact and Award is RESCINDED, and 
the matter shall be RETURNED to the trial level for further  [*7] proceedings consistent with this opinion and for a 
new final decision.

WORKERS' COMPENSATION APPEALS BOARD

Commissioner Marguerite Sweeney

I concur,

Chair Katherine Zalewski

Commissioner Deidra E. Lowe (concurring, but not signing) 
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2018 Cal. Wrk. Comp. P.D. LEXIS 500

Workers' Compensation Appeals Board (Board Panel Decision)

Opinion Filed October 19, 2018 

W.C.A.B. Nos. ADJ6865859, ADJ7472822—WCAB Panel: Commissioner Sweeney, Chair Zalewski, Commissioner
Lowe (concurring, but signing)

Reporter
2018 Cal. Wrk. Comp. P.D. LEXIS 500 *

Elly Damian, Applicant v. County of San Mateo, PSI, administered by Athens 
Administrators, Defendants

Status:

 CAUTION: This decision has not been a "significant panel decision" by the Workers' Compensation Appeals 
Board. Practitioners should proceed with caution when citing to this panel decision and should also verify the 
subsequent history of the decision, as these decisions are subject to appeal. WCAB panel decisions are citeable 
authority, particularly on issues of contemporaneous administrative construction of statutory language [see Griffith 
v. WCAB (1989) 209 Cal. App. 3d 1260, 1264, fn. 2, 54 Cal. Comp. Cases 145]. However, WCAB panel decisions
are not binding precedent, as are en banc decisions, on all other Appeals Board panels and workers' compensation
judges [see Gee v. Workers' Comp. Appeals Bd. (2002) 96 Cal. App. 4th 1418, 1425 fn. 6, 67 Cal. Comp. Cases
236]. While WCAB panel decisions are not binding, the WCAB will consider these decisions to the extent that it
finds their reasoning persuasive [see Guitron v. Santa Fe Extruders (2011) 76 Cal. Comp. Cases 228, fn. 7
(Appeals Board En Banc Opinion)]. LexisNexis editorial consultants have deemed this panel decision noteworthy
because it does one or more of the following: (1) Establishes a new rule of law, applies an existing rule to a set of
facts significantly different from those stated in other decisions, or modifies, or criticizes with reasons given, an
existing rule; (2) Resolves or creates an apparent conflict in the law; (3) Involves a legal issue of continuing public
interest; (4) Makes a significant contribution to legal literature by reviewing either the development of workers'
compensation law or the legislative, regulatory, or judicial history of a constitution, statute, regulation, or other
written law; and/or (5) Makes a contribution to the body of law available to attorneys, claims personnel, judges, the
Board, and others seeking to understand the workers' compensation law of California.

Disposition:  [*1] 

Reconsideration is granted, the August 16, 2018 Joint Findings of Fact and Award is rescinded, and the matter is 
returned to the trial level for further proceedings and a new final decision.  

Core Terms

reconsider, permanent disability, permanent total disability, workers' compensation, panel decision, disability rating, 
disability, permanent

Headnotes

HEADNOTES

Permanent Disability-Rating-Rebuttal of Scheduled Rating-WCAB rescinded WCJ's finding that applicant 
suffered 100 percent permanent disability as result of cumulative injuries to her upper extremities, cervical 
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spine and psyche over periods ending on 3/3/2009 and 4/21/2010, and returned matter to WCJ   for further 
proceedings, when WCAB found that WCJ's rating of applicant's permanent disability "in accordance with 
the fact" as provided in Labor Code § 4662(b) was inconsistent with decision in Dept. of Corrections & 
Rehabilitation v. W.C.A.B. (Fitzpatrick) (2018) 27 Cal. App. 5th 607, 238 Cal. Rptr. 3d 224, 83 Cal. Comp. 
Cases 1680, where Court of Appeal held that Labor Code § 4662(b) does not provide "a second 
independent path to permanent total disability findings separate from section 4660," and that while method 
in Ogilvie v. W.C.A.B. (2011) 197 Cal. App. 4th 1262, 129 Cal. Rptr. 3d 704, 76 Cal. Comp. Cases 624, may 
still be used to rebut scheduled rating in cases where injured employee  [*2] has diminished future earning 
capacity and is not amenable to vocational rehabilitation, this method is limited to cases in which injured 
employee's diminished future earnings are directly attributable to work-related injury and not due to 
nonindustrial factors. [See generally Hanna, Cal. Law of Emp. Inj. and Workers' Comp. 2d §§ 8.02[3], [4], 
32.01[3][a][ii]; Rassp & Herlick, California Workers' Compensation Law, Ch. 7, §§ 7.05[3][d], 7.12[2][a], [d][iii], 
7.42[2]; The Lawyer's Guide to the AMA Guides and California Workers' Compensation, Ch. 8.] 

Counsel

For applicant-Boxer & Gerson

For defendants-Laughlin, Falbo, Levy & Moresi 

Opinion By: Commissioner Marguerite Sweeney 

Opinion

OPINION AND ORDER GRANTING PETITION FOR RECONSIDERATION AND DECISION AFTER 
RECONSIDERATION

Defendant, County of San Mateo, permissibly self-insured, seeks reconsideration of the Joint Findings of Fact and 
Award, served on August 16, 2018, in which a workers' compensation administrative law judge (WCJ) found that as 
a result of her two admitted cumulative trauma injuries to her bilateral upper extremities, cervical spine and psyche 
over the periods ending March 3, 2009 and April 21, 2010, applicant Elly Damian, sustained permanent total 
 [*3] disability. Pursuant to the parties' stipulation that the disabilities from both injuries became permanent and 
stationary at the same time and are inextricably intertwined, the WCJ awarded applicant 100% permanent disability.

Defendant contests the WCJ's determination that applicant is permanently totally disabled, contending that the 
vocational evidence is  not adequate to rebut the 2005 Permanent Disability Rating Schedule (PDRS), and is not 
substantial evidence to support the WCJ's determination. Defendant further asserts that the impairment ratings and 
apportionment determinations of the Agreed Medical Examiners should be followed to rate applicant's permanent 
disability at less than total.

Applicant did not file an Answer to defendant's Petition for Reconsideration.

The WCJ prepared a Report and Recommendation on Petition for Reconsideration, in which she recommends that 
defendant's petition be denied. In her Report, the WCJ rejects defendant's contention that she erred in finding 
applicant successfully rebutted the 2005 PDRS per Labor Code section 4660, asserting that she determined that 
applicant is 100% permanently disabled "in accordance with the fact," as provided in Labor Code section 4662(b).

For  [*4] the reasons set forth below, we will grant reconsideration, rescind the WCJ's determination and return this 
matter to the trial level for further proceedings.

Pursuant to the recent decision in Department of Corrections & Rehabilitation v. Workers' Comp. Appeals Bd. 
(Fitzpatrick) 27 Cal.App.5th 607 [2018 Cal. App. LEXIS 859], Labor Code section 4660 provides the only method 
governing how the finding and award of permanent total disability shall be made and that Labor Code section 
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4662(b) does not provide "a second independent path to permanent total disability findings separate from section 
4660."

Section 4662, subdivision (b), provides that, in nonconclusively presumed permanent total disability cases (i.e., 
those cases not enumerated in section 4662, subdivision (a)), permanent total disability may be found "in 
accordance with the fact." This section does not, however, address how such a determination shall be made; 
read plainly, it merely provides that a determination of permanent total disability shall be made on the facts of 
the case.

Section 4660 addresses how the determination on the facts shall be made in each case for injuries occurring 
before January 1, 2013. Indeed, section 4660  [*5] expressly applies to the determination of "the percentages 
of permanent disability" and permanent total disability is defined by statute as a percentage of permanent 
disability, i.e., 100 percent. ( §§ 4660, subds. (a), (d), 4452.5, subd. (a).)

…

We further note the scheduled rating under section 4660 is rebuttable,  which gives an applicant the 
opportunity to present evidence supporting a 100 percent disability rating when the scheduled rating is less.

(Fitzpatrick, 27 Cal.App.5th at 618–620. Footnote omitted.)

The court in Fitzpatrick indicated that the method outlined in Ogilvie v. Workers' Comp. Appeals Bd. (2011) 197 
Cal.App.4th 1262 [76 Cal.Comp.Cases 624], may still be used to rebut the scheduled rating in cases where "the 
injury to the employee impairs his or her rehabilitation, and for that reason, the employee's diminished future 
earning capacity is greater than reflected in the employee's scheduled rating." This method is limited in application 
"to cases where the employee's diminished future earnings are directly attributable to the employee's work-related 
injury, and not due to nonindustrial factors." (Fitzpatrick, 27 Cal.App.5th at 620, citing Contra Costa County v. 
Workers' Comp. Appeals Bd. (Dahl) (2015) 240 Cal.App.4th 746 at p. 751.)

  [*6] As the WCJ expressly determined applicant's permanent disability rating here "in accordance with the fact," 
pursuant to Labor Code section 4662(b), the rating analysis is not consistent with the methodology permitted by 
Fitzpatrick. Accordingly, we will grant reconsideration, rescind the Joint Findings of Fact and Award and return this 
matter to the trial level for a new award of permanent disability consistent with the opinion in Fitzpatrick.

Additionally, we note that in her Report the WCJ identified factors of disability arising out of applicant's 
psychological injury involving a sleep disorder and a pain disorder, which had not been included in the permanent 
disability rating. As we are sending this matter back for further proceedings, the Agreed Medical Examiners should 
be provided the opportunity to evaluate whether and to what extent these factors affect applicant's permanent 
disability.

For the foregoing reasons,

IT IS ORDERED that Reconsideration of the Joint Findings of Fact and Award, served on August 16, 2018, is 
GRANTED, and as our Decision After Reconsideration, the Joint Findings of Fact and Award is RESCINDED, and 
the matter shall be RETURNED to the trial level for further  [*7] proceedings consistent with this opinion and for a 
new final decision.

WORKERS' COMPENSATION APPEALS BOARD

Commissioner Marguerite Sweeney

I concur,

Chair Katherine Zalewski

Commissioner Deidra E. Lowe (concurring, but not signing) 
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Opinion Filed October 8, 2018 

W.C.A.B. No. ADJ6854571—WCAB Panel: Chair Zalewski, Commissioners Sweeney, Lowe (concurring 
separately)

Reporter
2018 Cal. Wrk. Comp. P.D. LEXIS 482 *

Ted Hirschberger, Applicant v. Stockwell Harris Woolverton and Muehl, State 
Compensation Insurance Fund, Defendants

Status:

 CAUTION: This decision has not been a "significant panel decision" by the Workers' Compensation Appeals 
Board. Practitioners should proceed with caution when citing to this panel decision and should also verify the 
subsequent history of the decision, as these decisions are subject to appeal. WCAB panel decisions are citeable 
authority, particularly on issues of contemporaneous administrative construction of statutory language [see Griffith 
v. WCAB (1989) 209 Cal. App. 3d 1260, 1264, fn. 2, 54 Cal. Comp. Cases 145]. However, WCAB panel decisions 
are not binding precedent, as are en banc decisions, on all other Appeals Board panels and workers' compensation 
judges [see Gee v. Workers' Comp. Appeals Bd. (2002) 96 Cal. App. 4th 1418, 1425 fn. 6, 67 Cal. Comp. Cases 
236]. While WCAB panel decisions are not binding, the WCAB will consider these decisions to the extent that it 
finds their reasoning persuasive [see Guitron v. Santa Fe Extruders (2011) 76 Cal. Comp. Cases 228, fn. 7 
(Appeals Board En Banc Opinion)]. LexisNexis editorial consultants have deemed this panel decision noteworthy 
because it does one or more of the following: (1) Establishes a new rule of law, applies an existing rule to a set of 
facts significantly different from those stated in other decisions, or modifies, or criticizes with reasons given, an 
existing rule; (2) Resolves or creates an apparent conflict in the law; (3) Involves a legal issue of continuing public 
interest; (4) Makes a significant contribution to legal literature by reviewing either the development of workers' 
compensation law or the legislative, regulatory, or judicial history of a constitution, statute, regulation, or other 
written law; and/or (5) Makes a contribution to the body of law available to attorneys, claims personnel, judges, the 
Board, and others seeking to understand the workers' compensation law of California.  

Disposition:  [*1] 

Applicant's Petition for Reconsideration is granted, the July 25, 2018 Findings And Award is affirmed, except that 
Finding Of Fact 6 is rescinded and substituted with a new Findings Of Fact, and the case is returned to the trial 
level.  

Core Terms

apportionment, disease, permanent disability, brain, permanent, disability, workers' compensation, psyche, brain 
injury, industrial injury, medical evidence, reconsider, mental incapacity, undersigned, conclusive presumption, 
conclusively presumed, panel decision, aggravate, en banc, progressive
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Permanent Disability-Apportionment-Conclusive Presumption of Total Disability-WCAB rescinded WCJ's 
finding that applicant suffered 66 percent permanent disability after apportionment from industrial 
psychiatric injury incurred during his employment   as attorney from 11/30/2007 through 4/22/2009, which 
resulted in aggravation of his nonindustrial Parkinson's disease, and instead held that applicant sustained 
industrial brain injury resulting in permanent mental incapacity due to Parkinson's disease that was 
conclusively presumed to be permanently totally disabling under Labor Code § 4662(a)(4) and was not 
subject to apportionment, when WCJ declined to apply conclusive presumption to applicant's injury based 
on onset of Parkinson's disease prior to industrial injury and insidious nature of disease, but WCAB found 
no statutory or case law precluding application of Labor Code § 4662(a)(4) conclusive presumption when 
brain malfunction causing mental  [*2] incapacity results from progression of insidious disease or 
industrial aggravation of nonindustrial disease, as in this case; Commissioner Lowe, disagreeing with 
majority's analysis, opined that apportionment may apply to award of permanent total disability if 
apportionment is supported by medical evidence, even if award is based on conclusive presumption in 
Labor Code § 4662(a)(4), but concurred with majority's finding of permanent total disability under Labor 
Code § 4662(a)(4) on basis   that apportionment was not proven on record in this case. [See generally 
Hanna, Cal. Law of Emp. Inj. and Workers' Comp. 2d §§ 8.02[3], 8.05[1]-[3], 32.03A; Rassp & Herlick, California 
Workers' Compensation Law, Ch. 7, §§ 7.11, 7.12, 7.43, 7.44; The Lawyer's Guide to the AMA Guides and 
California Workers' Compensation, Chs. 7, 9.] 

Counsel

For applicant-Goldschmid, Silver & Spindel

For defendants-State Compensation Insurance Fund 

Opinion By: Chair Katherine Zalewski 

Opinion

OPINION AND ORDER GRANTING PETITION FOR RECONSIDERATION AND DECISION AFTER 
RECONSIDERATION

Applicant seeks reconsideration of the July 25, 2018 Findings And Award of the workers' compensation 
administrative law judge (WCJ), who found that applicant sustained  [*3] industrial injury to his psyche "resulting in 
aggravation of Parkinson's disease" and sequelae while employed by defendant as an attorney from November 30, 
2007 through April 22, 2009, causing a need for future medical treatment and 66% permanent disability after 
apportionment.

Applicant contends that there is no basis for apportionment because he sustained injury to the brain resulting in 
permanent mental incapacity that is conclusively presumed under Labor Code section 4662(a)(4)  to have caused 
permanent total disability, and that apportionment pursuant to Labor Code section 4663 is not supported by 
substantial evidence. 1

An answer was not received from defendant.

The WCJ provided a Report And Recommendation On Applicant's Petition For Reconsideration (Report) 
recommending that reconsideration be denied.

1 Further statutory references are to the Labor Code. Section 4662(a)(4) provides that "an injury to the brain resulting in 
permanent mental incapacity" shall be "conclusively presumed to be total in character:"
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Reconsideration is granted. The WCJ's finding concerning permanent disability and apportionment is amended to 
find total permanent disability pursuant to section 4662(a)(4).

BACKGROUND

It  [*4] was earlier found by the WCJ on May 10, 2010, that applicant sustained industrial injury "in connection with 
high blood pressure, Parkinson's Disease and lung injury." As shown by the May 10, 2018 Minutes Of Hearing (2:7–
9) and amended pretrial conference statement from that date, it is further stipulated that applicant's Parkinson's 
disease involved "sequelae" of high blood pressure, lung injury, sleep disturbance, psyche, and brain and back 
problems.

The issue of permanent disability was tried before the WCJ on May 10, 2018. Although the WCJ determined that 
substantial medical reporting shows that applicant is now totally permanently disabled, she determined that there is 
a basis for apportionment, writing in her Report that she did not apply the conclusive presumption of total 
permanent disability set forth in section 4662(a)(4) because the "damage to [applicant's] brain was the result of the 
insidious progressive nature of Parkinson's and therefore, not a brain injury 'resulting in permanent mental 
incapacity' pursuant to Labor Code Section 4662."

The WCJ further explains her reasoning for not applying the section 4662(a)(4) conclusive presumption of total 
permanent disability in  [*5] her Report, in pertinent part as follows:

[T]he onset of Parkinson's with observable symptoms occurred prior to the work incidents and environment 
leading to the psyche claim. The medical evidence further supports the fact that once there are observable 
symptoms, the disease has already existed for some time and the brain is already irrevocably damaged. There 
is no known cause for the disease but all doctors agreed that the psyche claim could affect the disease as a 
compensable consequence just as the disease is responsible for some portion of injury to the psyche which 
resulted in apportionment…

[I]t has long been held that in addition to a specific injury, occupational disease and cumulative injuries, there is 
a [fourth] category of industrial injury which is described as 'injuries suffered as the result of a specific incident 
or exposure but which have latent effects'. The undersigned is of the opinion that the brain injury referred to in 
Labor Code Section 4662 must come within one or more of the same four categories. Petitioner's reference to 
Parkinson's as a brain injury does not come within the parameters of the four categories addressed by the 
Supreme Court even though there  [*6] is an industrial component based on the effect the industrial injury had 
on this insidious degenerative preexisting non-industrial condition…

Petitioner argues that the AME Richman opined in his deposition that petitioner suffered a brain injury. While 
the quotes are accurate,  a fair reading of the entire transcript indicates that Petitioner forced this answer by 
advising the AME that for the purpose of a Workers' Compensation claim, the 'location' of the injury must be 
identified as the injury and since Parkinson's affects the brain, it must be identified as a brain injury.

The AME's continued testimony, in spite of the pointed questions of Petitioner, was that [Parkinson's] is a 
degenerative process as opposed to an injury…

In the opinion of the undersigned, [the testimony of the AME] is not substantial evidence of a brain injury. 
Petitioner may choose to plead a case in any manner but pleadings may be and should be conformed to the 
evidence. The injury may well be described as a neurological injury because that is what is affected by the 
malfunction of the brain due to some unknown cause which results in the ongoing and increasing diminishment 
of cognitive ability and dementia.

The  [*7] undersigned found Parkinson's to be industrial because of the agreement of the physicians that the 
industrial psyche injury aggravated the disease. The reference to the brain was, as petitioner suggests, based 
only on the location that the disease attacks as set forth in the pleadings…

In the instant case, as set forth above, there is medical evidence that petitioner was diagnosed with 
Parkinson's in 2005 or 2006, prior to the events supporting the psyche injury. There is no medical evidence of 
psyche or stress problems at work prior to the diagnosis of Parkinson's. The undersigned does not agree that 
the date of injury is simply a procedural accommodation provided by Labor Code Section 5500.5. That section 
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addresses liability and is much more than simply procedural. The date of injury is a threshold issue for liability 
including if and when apportionment should apply…

The undersigned's review of replacement psyche/neuropsyche AME, Stefanie Stolinsky, dated December 14, 
2017 provides no enlightenment on the issue of whether or not the diagnosis of Parkinson's should be the 
equivalent of a brain injury under Labor Code Section 4662. There is no discussion at all relating to disease 
versus  [*8] injury.

The AME concludes that if stress at his job were corroborated, his disease was substantially aggravated by the 
stress. This is not disputed nor does it differ from the conclusions of [the earlier AMEs] Freeman and Van 
Fossen. Dr. Stolinsky acknowledges that Parkinson's is probably not industrially caused. It is also concluded 
that petitioner will not reach Permanent and Stationary status because of the disease and, therefore, there is 
no apportionment (Exhibit Z, page 14, first paragraph). This opinion does not appear to be based on a clear 
understanding of the requirements of the law.

AME Stolinsky concludes that the applicant is 100 percent disabled, with which the undersigned agrees. 
(Citations deleted.)

DISCUSSION

The determination of compensable permanent disability involves the issue of apportionment, but the question of 
apportionment is separate from the issues involved in calculating an injured worker's overall level of permanent 
disability. (Brodie v. Workers' Comp. Appeals Bd. (2007) 40 Cal.4th 1313, 1328 [72 Cal.Comp.Cases 565] ["the new 
approach to apportionment is to look at the current disability and parcel out its causative sources—nonindustrial, 
prior industrial,  [*9] current industrial—and decide the amount directly caused by the current industrial source"].)

The Appeals Board had considered the issue of apportionment in cases involving total permanent disability under 
section 4662(a) and (b). In Sanchez v. County of Los Angeles (2005) 70 Cal.Comp.Cases 1440 [2005 Cal. Wrk. 
Comp. LEXIS 306] (Appeals Board en banc), it was held that the conclusive nature of the section 4662(a) 
presumptions of total permanent disability preclude apportionment pursuant to section 4664(c)(1), which provides 
that the accumulation of all permanent disability awards issued with respect to any one region of the body cannot 
exceed 100% over the employee's lifetime. 2 

Similarly, in Kaiser Foundation Hospitals v. Workers' Comp. Appeals Bd. (Dragomir-Tremoureux) (2006) 71 
Cal.Comp.Cases 538  [*10] [2006 Cal. Wrk. Comp. LEXIS 121 (writ den.) (Dragomir-Tremoureux) the Appeals 
Board panel held that the award to applicant, who was conclusively presumed to have sustained 100% permanent 
disability pursuant to Labor Code § 4662, was not subject to apportionment under section 4664(b) for a prior award, 
and that her lifetime accumulation of awards for the upper extremity region of the body may exceed the 100 percent 
limit contained in Labor Code § 4664(c)(1).

In City of Santa Clara v. Workers' Comp. Appeals Bd. (Sanchez) (2011) 76 Cal. Comp. Cases 799 [2011 Cal. Wrk. 
Comp. LEXIS 108] (writ den.) the Appeals Board panel majority relied upon and approved the decision in Dragomir-
Tremoureux in holding that the injured worker who suffered cumulative industrial injury to his knees and suffered 
brain injury as a result of a stroke during industrially related knee replacement surgery, was 100% totally 
permanently disabled pursuant to the conclusive presumption for brain injury in section 4662(d),  that the 
application of the conclusive presumption precluded apportionment between the applicant's cumulative and specific 
injuries under section 4663 and the holding in Benson v. Permanente Medical Group (2009) 170 Cal. App. 4th 1535 
[74 Cal.Comp.Cases 113],  [*11] and that apportionment under section 4664 based upon a prior permanent 
disability award was precluded. (See also, Dawson v. San Diego Transit (December 3, 2015 ADJ6993450) [2015 
Cal. Wrk. Comp. P.D. LEXIS 745] [no evidence that applicant's prior shoulder injuries caused or contributed 

2 En banc decisions of the Appeals Board are binding precedent on all Appeals Board panels and WCJs. (Lab. Code, § 115; Cal. 
Code Regs., tit. 8, § 10341; City of Long Beach v. Workers' Comp. Appeals Bd. (Garcia) (2005) 126 Cal.App.4th 298, 313, fn. 5 
[70 Cal.Comp.Cases 109]; Gee v. Workers' Comp. Appeals Bd. (2002) 96 Cal.App.4th 1418 [67 Cal.Comp.Cases 236]; see also 
Govt. Code, § 11425.60(b).)
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applicant's presumed permanent total disability under section 4662(a)(3) and no grounds for apportionment 
pursuant to section 4663].)

In this case, the WCJ correctly concluded that substantial medical evidence shows that applicant is now totally 
permanently disabled because of the effects of his Parkinson's disease on his brain functioning, writing in her 
Opinion On Decision as follows:

Based upon the medical report of David B. Freeman, Ph.D., Agreed Medical Examiner, dated June 12, 2013 
[WCAB Exhibit R] which is well reasoned and persuasive, it is found that applicant's dementia is part of the 
Parkinson's disease which was aggravated by events leading to the psyche injury which arose out of and in the 
course of employment. The undersigned also relies on the cross-examination testimony of Lawrence Richman, 
M.D. dated July 24, 2012 [WCAB Exhibit U] describing the inexorable progressive deterioration of mental 
 [*12] capacity that ends only upon death and is described as subcortical dementia as well as the well-
reasoned report of Stefanie Stolinsky, Ph.D., Agreed Medical Examiner dated December 14, 2017 [WCAB 
Exhibit Z] finding that applicant suffers from dementia due to 'Other General Medical Conditions (Parkinson's 
disease)'…

In the report dated June 12, 2013, Agreed Medical Examiner Dr. Freeman opines that applicant's 
neurocognitive deficits may well progress and eventually meet criteria for a Dementia Due to a General Medical 
Condition, i.e. Parkinson's disease which would render him permanently totally disabled at some point over the 
next 10–20 years. The report of Agreed Medical Examiner Dr. Stolinsky, referred to above, confirmed that this 
opinion has indeed come to pass so that applicant is 100% disabled.

Therefore, based on these well documented medical facts and opinions, the undersigned has determined that 
applicant is permanently and totally disabled for the psyche injury and for the neurological injury.

Although the WCJ correctly found that applicant is currently totally permanently disabled due to the effects of 
applicant's Parkinson's disease on his brain functioning, she did not apply  [*13] the conclusive presumption under 
section 4662(a)(4) that "an injury to the brain resulting in permanent mental incapacity" be "conclusively presumed 
to be total in character." Her reasoning for that is not supported by the record or the law.

As discussed above, applicant's Parkinson's disease was earlier found to be an industrial injury on May 10, 2010. 
The medical evidence establishes that applicant's current total permanent disability is the result of mental incapacity 
caused by the effect of the Parkinson's disease on his brain. Nothing in the statute or case law precludes 
application of the section 4662(a)(4) conclusive presumption when the brain malfunction causing mental incapacity 
is a result of the progression of an insidious disease, as in this case. The impact of the industrially aggravated 
disease on applicant's brain is  an injury to the brain, and the consequence of that brain injury is permanent mental 
incapacity that is conclusively presumed to be total in character under section 4662(a)(4).

The cases cited by the WCJ in in her Report do not change this analysis. In Fruehauf Corp. v. Workers' Comp. 
Appeals Bd. (Stansbury) (1968) 68 Cal.2d 569 [33 Cal.Comp.Cases 300] (Stansbury),  [*14] the Supreme Court 
held that the statute of limitations should be applied to injuries caused by continuous cumulative trauma the same 
as to occupational diseases caused by exposure to harmful substances over time, by considering when the 
employee first suffered disability and learned of its industrial connection. (See, Lab. Code, § 5412). Section 4662 is 
not discussed in Stansbury and nothing else in that decision supports the WCJ's view that the presumptions in 
section 4662 do not apply when the industrial injury has latent effects on multiple body parts.

Nor does the decision of the Appeals Board panel in Yamaha Corp. v. Workers' Comp. Appeals Bd. (Olbrantz) 
(1997) 62 Cal.Comp.Cases 1003 (writ den.) lead to a different result. In that case, the Appeals Board upheld the 
WCJ's finding that the applicant's totally disabling Alzheimer's disease was aggravated and accelerated by an 
industrial injury in which applicant struck his head on a 60 pound pole and that there was no basis for 
apportionment. This contradicts the WCJ's conclusion from that case that where there is medical evidence of the 
signs or symptoms of the non-industrial disease prior to an industrial injury, apportionment is  [*15] permitted 
notwithstanding the conclusive nature of the presumptions under section 4662(a).
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As discussed above, the Appeals Board has previously found that findings of total permanent disability based upon 
the conclusive presumptions contained in section 4662(a) are not subject to apportionment. In this case, the 
presumption of section 4662(a)(4) applies to applicant's condition because he has sustained "an injury to the brain 
resulting in permanent mental incapacity" as described in that section. The WCJ's finding concerning permanent 
disability and apportionment is amended to find total permanent disability without apportionment pursuant to section 
4662(a)(4).

For the foregoing reasons,

IT IS ORDERED that applicant's petition for reconsideration of the July 25, 2018 Findings And Award of the 
workers' compensation administrative law judge is GRANTED.

IT IS FURTHER ORDERED as the Decision After Reconsideration of the Workers' Compensation Appeals Board 
that the July 25, 2018 Findings And Award of the workers' compensation administrative law judge is AFFIRMED, 
except that Finding Of Fact 6 is RESCINDED and the following is SUBSTITUTED in its place:

FINDINGS OF FACT

****

6. Applicant has sustained  [*16] injury to the brain which arose out of and occurred in the course of employment, 
resulting in permanent mental incapacity that is conclusively presumed to be total in character under Labor Code 
section 4664(a)(4), and is not subject to apportionment.

****

IT IS FURTHER ORDERED as the Decision After Reconsideration of the Workers' Compensation Appeals Board 
that the case is returned to the trial level.

WORKERS' COMPENSATION APPEALS BOARD

Chair Katherine Zalewski

I concur,

Commissioner Marguerite Sweeney

Commissioner Deidra E. Lowe (concurring separately)

Concur:

SEPARATE CONCURRING OPINION OF COMMISSIONER LOWE

I concur with the majority's finding that applicant has sustained total permanent disability and that section 
4662(a)(4) applies to his condition. However, in my view apportionment may apply to an award of permanent 
disability indemnity even if the overall permanent disability is presumed to be total under that section. (See, Acme 
Steel v. Workers' Comp. Appeals Bd. (Borman) (2013) 218 Cal.App.4th 1137 [78 Cal.Comp.Cases 751] 
[apportionment to non-industrial causative factors applies even when effects of injury result in total loss of earning 
capacity and 100%  [*17] permanent disability]; City of Jackson v. Workers' Comp. Appeals Bd. (Rice) (2017) 11 
Cal.App.5th 109 [82 Cal.Comp.Cases 437] [apportionment applies for a preexisting disease that is congenital and 
degenerative, and for preexisting degenerative disease caused by heredity or genetics].)

Although the law, in my view, does not preclude apportionment when overall permanent disability is found pursuant 
to section 4662(a)(4), the basis for apportionment must be shown by substantial medical evidence. (Escobedo v. 
Marshalls (2005) 70 Cal.Comp.Cases 604, 607 (Appeals Board en banc).) In that regard, it is the defendant's 
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burden to prove that there is a basis for apportionment. (Id; E.L. Yeager Construction v. Workers' Comp. Appeals 
Bd. (Gatten) (2006) 145 Cal.App.4th 922 [71 Cal.Comp.Cases 1687]; Kopping v. Workers' Comp. Appeals Bd. 
(2006) 142 Cal.App.4th 1009 [71 Cal.Comp.Cases 1229].)

In this case, the burden of proving a basis for apportionment by substantial medical evidence was not met. To the 
contrary, the Agreed Medical Evaluator Stephanie Stolinsky wrote on pages 13 and 14 of her December 14, 2017 
report (WCAB Exhibit Z) that "no apportionment can reasonably be established" because applicant's 
 [*18] progressively debilitating disease "will not reach permanent and stationary status," which is necessary in 
order to make an apportionment determination by parceling out the causative sources of the overall permanent 
disability.

Although I disagree with the legal analysis of the majority, I concur with the result because substantial medical 
evidence shows that applicant is totally permanently disabled under section 4662(a)(4), and no basis for 
apportionment is proven on this record.

WORKERS' COMPENSATION APPEALS BOARD

Commissioner Deidra E. Lowe 

Opinion Summaries, headnotes, tables, other editorial features, classification headings for headnotes, and related references and statements 
prepared by LexisNexis™, Copyright © 2019 Matthew Bender & Company, Inc., a member of the LexisNexis Group. All rights reserved.
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Sweeney, Chair Zalewski, Deputy Commissioner Shields (concurring, but not signing)

Reporter
2018 Cal. Wrk. Comp. P.D. LEXIS 430 *

Enrique Herrera, Applicant v. Maple Leaf Foods, U.S. Fire Insurance 
Company (Administered by Crum & Forster Insurance), & Alea North 
American Insurance Company (Administered by Tristar Risk Management), 
Defendants

Status:

 CAUTION: This decision has not been designated a "significant panel decision" by the Workers' Compensation 
Appeals Board. Practitioners should proceed with caution when citing to this panel decision and should also verify 
the subsequent history of the decision, as these decisions are subject to appeal. WCAB panel decisions are 
citeable authority, particularly on issues of contemporaneous administrative construction of statutory language [see 
Griffith v. WCAB (1989) 209 Cal. App. 3d 1260, 1264, fn. 2, 54 Cal. Comp. Cases 145]. However, WCAB panel 
decisions are not binding precedent, as are en banc decisions, on all other Appeals Board panels and workers' 
compensation judges [see Gee v. Workers' Comp. Appeals Bd. (2002) 96 Cal. App. 4th 1418, 1425 fn. 6, 67 Cal. 
Comp. Cases 236]. While WCAB panel decisions are not binding, the WCAB will consider these decisions to the 
extent that it finds their reasoning persuasive [see Guitron v. Santa Fe Extruders (2011) 76 Cal. Comp. Cases 228, 
fn. 7 (Appeals Board En Banc Opinion)]. LexisNexis editorial consultants have deemed this panel decision 
noteworthy because it does one or more of the following: (1) Establishes a new rule of law, applies an existing rule 
to a set of facts significantly different from those stated in other decisions, or modifies, or criticizes with reasons 
given, an existing rule; (2) Resolves or creates an apparent conflict in the law; (3) Involves a legal issue of 
continuing public interest; (4) Makes a significant contribution to legal literature by reviewing either the development 
of workers' compensation law or the legislative, regulatory, or judicial history of a constitution, statute, regulation, or 
other written law; and/or (5) Makes a contribution to the body of law available to attorneys, claims personnel, 
judges, the Board, and others seeking to understand the workers' compensation law of California.  

Disposition:  [*1] 

The July 16, 2018 Petition for Reconsideration filed by Alea North American Insurance Company is denied.  

Core Terms

apportionment, disability, permanent disability, parcel, orthopedic, gastrointestinal, specific injury, date of injury, 
burden of proof, psychiatric disability, industrial injury, spine, psychiatric, sentence, reasonable medical probability, 
cumulative injury, panel decision, index finger, speculate, petition for reconsideration, internal medicine, intertwine, 
pain, cumulative, permanent, shoulder, industrially-caused, predominant, cervical, italic
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HEADNOTES

Permanent Disability-Apportionment-Benson Exception-WCAB, denying reconsideration, affirmed its prior 
decision [see Herrera v. Maple Leaf Foods, 2018 Cal. Wrk. Comp. P.D. LEXIS 284 (Appeals Board 
noteworthy panel decision)], wherein WCAB found that applicant baker suffered combined permanent 
disability of 83 percent, after non-industrial apportionment,   due to industrial orthopedic, gastrointestinal 
and psychiatric injuries incurred on 10/15/2002 and during cumulative period 10/15/2002 through 1/2/2003, 
and that WCJ erred in issuing separate, rather than combined, permanent disability awards for applicant's 
two dates of injury, when WCAB found that "cannot parcel out" exception outlined in Benson v. W.C.A.B. 
(2009) 170 Cal. App. 4th 1535, 89 Cal. Rptr. 3d 166, 74 Cal. Comp. Cases 113, was applicable in this case, 
and specifically concluded that where some aspects of industrially-caused permanent disability from two 
or more separate industrial injuries cannot be parceled out because disability is inextricably intertwined (in 
this case, applicant's psychiatric and gastrointestinal  [*2] disabilities), then combined permanent disability 
award must issue even though other aspects of industrially-caused permanent disability from those 
injuries can be parceled out with reasonable medical probability (in this case, applicant's orthopedic 
disability), and that medical evidence in record supported combined permanent disability award. [See 
generally Hanna, Cal. Law of Emp. Inj. and Workers'  Comp. 2d §§ 8.05[1]-[3], 8.07, 32.03A; Rassp & Herlick, 
California Workers' Compensation Law, Ch. 7, §§ 7.40[1], 7.42[1], [2], [4]; The Lawyer's Guide to the AMA Guides 
and California Workers' Compensation, Ch. 9.] 

Counsel

For applicant-Law Office of Howard J. Wasserman 

Opinion By: Commissioner Marguerite Sweeney 

Opinion

OPINION AND ORDER DENYING PETITION FOR RECONSIDERATION

Defendant, Alea North American Insurance Company (Alea), has filed a petition seeking reconsideration of the 
Opinion and Decision After Reconsideration issued by the Appeals Board on June 19, 2018. 1

Our June 19, 2018 decision rescinded two decisions issued by the workers' compensation administrative law judge 
(WCJ).

We rescinded the WCJ's June  [*3] 19, 2015 Findings and Award in Case No. ADJ4258585, which had found that 
applicant, Enrique Herrera, sustained industrial injury to his back, gastrointestinal system, psyche, right shoulder, 
left shoulder, left index finger,  lumbar spine, neck (cervical spine), and headaches while employed as a baker by 
Maple Leaf Foods from October 15, 2002 through January 2, 2003. It further found that this injury caused 68% 
permanent disability after apportionment.

We also rescinded the WCJ's June 30, 2015 Amended Findings and Award in Case No. ADJ220258, which had 
found that applicant sustained industrial injury to his right index finger, right shoulder, lumbar spine, cervical spine, 

1 Deputy Commissioner Anne Schmitz, who was on the panel that issued the June 19, 2018 decision, is no longer with the 
Appeals Board. Deputy Commissioner John F. Shields has been substituted in her place.
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psyche, gastrointestinal system, and headaches while employed as a baker by Maple Leaf Foods on October 15, 
2002. 2 It also found that this injury caused 39% permanent disability after apportionment.

Instead, our June 19, 2018 decision issued a new Joint Findings and Award. We found, among other things, that 
applicant's combined permanent disability in both cases is 83% (after non-industrial apportionment) based on the 
"cannot parcel out" exception outlined in Benson v. Workers' Comp. Appeals Bd. (2009) 170 Cal.App.4th 1535, 
1560 [74 Cal.Comp.Cases 113] (Benson). Specifically, we concluded that where some aspects of the industrially-
caused permanent disability from two or more separate industrial injuries cannot be parceled out with reasonable 
medical probability because this disability is inextricably intertwined (in this case, applicant's psychiatric and 
gastrointestinal disability), then a combined permanent disability award must issue even though other aspects of the 
industrially-caused permanent disability from those injuries can be parceled out with reasonable medical probability 
(in this case, applicant's orthopedic disability). Our June 19, 2018 award was made jointly and severally against 
Alea and co-defendant, U.S. Fire Insurance Company (U.S. Fire), with U.S. Fire to administer  [*5] all benefits 
subject to its right to seek contribution from Alea. 3

In its petition for reconsideration, Alea contends: "The Appeals Board's finding of one unapportioned joint award 
because one or more body parts cannot be 'parceled out', even though other body parts can be 'parceled out,' is 
contrary to Labor Code § 4663." (Petition for Reconsideration, at 2:3–2:5.) 4 In substance, Alea argues that Andrew 
L. Sew Hoy, M.D., the agreed medical evaluator (AME) in orthopedics, concluded that 100% of applicant's right
index finger, right shoulder, and cervical spine disability was caused by his October 15, 2002 specific injury, while
40% of his lumbar spine disability was caused by the October 15, 2002 specific injury and 60% was caused by the
cumulative injury from October 15, 2002 through January 2, 2003. It further argues that, for two reasons, the
apportionment of applicant's gastrointestinal and psychiatric disability should follow the apportionment of his
orthopedic disability. That is, for one, Alea asserts that Jeffrey A.  [*6] Hirsch, M.D., the AME in internal medicine,
indicated that applicant's gastrointestinal complaints were caused by medications taken for his orthopedic injuries.
For another, while Thomas E. Preston, M.D., the AME in psychiatry, referred to Benson and said "[i]t is not possible
to parse out the disability arising from the specific injury … and the… cumulative trauma injury … [because] [t]hese
injuries are inexorably intertwined," Dr. Preston also said that "applicant's psychiatric disability … would be
apportioned along the lines of [the] orthopedic apportionment." Therefore, Alea argues that Dr. Preston's opinions
are not substantial evidence because his conflicting and inconsistent statements cannot be reconciled. Alea asserts
that to find otherwise would violate the intent of section 4663 and would result in the Benson exception becoming
the rule.

Both applicant and co-defendant, U.S. Fire, filed answers to Alea's petition for reconsideration.

Based on our review of the record, for the reasons stated in our prior Opinion and Decision After Reconsideration, 
which we incorporate herein, and for the following reasons, we deny Alea's  [*7] petition.

I. The "Cannot Parcel Out" Principle of Benson

Senate Bill 899 (SB 899), which became effective in 2004, enacted sections 4663 and 4664(a). 5 Among other 
things, section 4663 states that "[a]pportionment of permanent disability shall be based on causation" and section 

2 Actually, the WCJ's June 30, 2015 Amended Findings and Award in Case No. ADJ220258 found that applicant sustained an 
industrial injury from October 15, 2002 through January 2, 2003 [sic], although the parties have stipulated  [*4] to an October 15, 
2002 specific injury. We corrected this error in our June 19, 2018 decision.

3 U.S. Fire did not file a petition for reconsideration of our June 19, 2018 decision. Instead, it filed a petition for writ of review with 
the Court of Appeal.

4 All further statutory references are to the Labor Code.

5 After SB 899, section 4663 was amended in ways not relevant here.
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4664(a) provides that "[t]he employer shall only be liable for the percentage of permanent disability directly caused 
by the injury arising out of and occurring in the course of employment." 6 

In  [*8] Brodie v. Workers' Comp. Appeals Bd. (2007) 40 Cal.4th 1313 [72 Cal.Comp.Cases 565], the Supreme 
Court declared that sections 4663 and 4664(a) established a "new regime of apportionment based on causation" 
(40 Cal.4th at p. 1327) and that "the new approach to apportionment is to look at the current disability and parcel 
out its causative sources—nonindustrial, prior industrial, current industrial—and decide the amount directly caused 
by the current industrial source." (40 Cal.4th at p. 1328.) Brodie also noted that the apportionment provisions of 
sections 4663 and 4664 enacted by SB 899 constituted an "expansion of the range of bases that would trigger 
apportionment." (40 Cal.4th at p. 1330, fn. 13.)

Nevertheless, under SB 899, the burden of proving apportionment of permanent disability still rests with the 
defendant(s). (Benson, supra, 170 Cal.App.4th at p. 1560; Kopping v. Workers' Comp. Appeals Bd. (2006) 142 
Cal.App.4th 1099, 1115 [71 Cal.Comp.Cases 1229]; Escobedo v. Marshalls (2005) 70 Cal.Comp.Cases 604, 613 
(Appeals Board en banc).)

Of course, section 4663(b) requires that "[a] physician who prepares a report addressing the issue of permanent 
disability due to a claimed industrial  [*9] injury shall address in that report the issue of causation of the permanent 
disability." (Italics added.) Therefore, ordinarily, there will be medical evidence that will enable each distinct 
industrial injury to be separately rated based on its individual contribution the employee's overall permanent 
disability. (Benson, supra, 170 Cal.App.4th at p. 1560.)

Yet, in Benson, the Court of Appeal held:

[T]here may be limited circumstances … when the evaluating physician cannot parcel out, with reasonable 
medical probability, the approximate percentages to which each distinct industrial injury causally contributed to 
the employee's overall permanent disability. In such limited circumstances, when the employer has failed to 
meet its burden of proof, a combined award of permanent disability may still be justified.

(Benson, supra, 170 Cal.App.4th at p. 1560.) 

In so holding, the Benson court affirmed the Appeals Board's underlying decision in Benson v. The Permanente 
Medical Group (2007) 72 Cal.Comp.Cases 1620 (Appeals Board en banc). There, the Appeals Board held that 
when multiple industrial injuries combine to cause permanent disability, the permanent disability caused by each 
injury must be  [*10] separately calculated—unless the evaluating physician cannot parcel out, with reasonable 
medical probability, the approximate percentages of the overall permanent disability caused by each industrial 
injury. (Id., 72 Cal.Comp.Cases at pp. 1622–1623, 1634.) The Appeals Board further held that if a physician opines 
that the approximate percentages of disability caused by each injury cannot reasonably be parceled out, then this 
constitutes an apportionment determination within the meaning of section 4663(b). (Id., 72 Cal.Comp.Cases at p. 
1634.)

Although these conclusions by the Court of Appeal and the Appeals Board in Benson were dicta because the 
evaluating physician was able to apportion the employee's neck disability between her specific  injury and 
cumulative injury, these conclusions have been reaffirmed by two appellate courts. (State Comp. Ins. Fund v. 
Workers' Comp. Appeals Bd. (Dorsett) (2011) 201 Cal.App.4th 443, 452, 453 [76 Cal.Comp.Cases 1138]; Acme 
Steel v. Workers' Comp. Appeals Bd. (Borman) (2013) 218 Cal.App.4th 1137, 1143 [78 Cal.Comp.Cases751].) 
Moreover, no party to our present case disputes the Benson "cannot parcel out" exception.

6 Even though applicant's October 15, 2002 specific injury and his cumulative injury from October 15, 2002 through January 2, 
2003 occurred before the effective date of SB 899, the apportionment provisions of sections 4663 and 4664 are nevertheless 
applicable because his claims did not become final before the effective date. (E &J Gallo Winery v. Workers' Comp. Appeals Bd. 
(Dykes) (2005) 134 Cal.App.4th 1536,1543 [70 Cal.Comp.Cases 1644]; Rio Linda Union School Dist. v. Workers' Comp. 
Appeals Bd. (Scheftner) (2005) 131 Cal.App.4th 517, 531 [70 Cal.Comp.Cases 999]; Kleemann v. Workers' Comp. Appeals Bd. 
(2005) 127 Cal.App.4th 274, 285–289 [70 Cal.Comp.Cases 133].)
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Benson's discussion of the "cannot  [*11] parcel out" exception arose in the context of two separate injuries causing 
permanent disability in a single body part (i.e., the neck). Therefore, the question arises of what happens where 
some aspects of the injured employee's industrially-caused permanent disability from two or more separate 
industrial injuries can be parceled out with reasonable medical probability, but other aspects of the industrially-
caused permanent disability cannot be parceled out with reasonable medical probability?

This issue was addressed by the Appeals Board in Dileva v. Northrop Grumman Systems Corp. (2015) 2015 Cal. 
Wrk. Comp. P.D. LEXIS 99 (Appeals Board panel decision), writ den. sub nom. Northrop Grumman Systems Corp. 
v. Workers' Comp. Appeals Bd. (Dileva) (2015) 80 Cal.Comp.Cases 749. In Dileva, both applicant's orthopedic and
his psychiatric disability resulting from three separate dates of injury were rated together in a joint award under
Benson because the treating psychiatrist found the psychiatric effects of the three injuries to be inextricably
intertwined, even though the orthopedic AME was able to apportion applicant's orthopedic disability among three
dates of injury.

The Appeals Board reached  [*12] essentially the same conclusion in Fields v. City of Cathedral City (2013) 2013 
Cal. Wrk. Comp. P.D. LEXIS 103 (Appeals Board panel decision), writ den. sub nom. City of Cathedral City v. 
Workers' Comp. Appeals Bd. (Fields) (2013) 78 Cal.Comp.Cases 696. In Fields, both applicant's orthopedic and 
internal disability resulting from a specific injury and a cumulative injury were rated together in a joint award under 
Benson because the AME in internal medicine determined that the internal disability was  inextricably intertwined.

From a legal (as opposed to factual) perspective, neither defendant in this case offers a reasoned alternative 
approach to that of the Dileva and Fields decisions, which is to apply the Benson "cannot parcel out" exception 
when some aspects of the injured employee's industrially-caused permanent disability from two or more separate 
industrial injuries cannot be parceled out with reasonable medical probability, even though other aspects can. 
Neither defendant cites to authority, and we are aware of none, that would permit the Board to issue separate 
awards for the permanent disability that can be parceled out and then issue another joint award for the permanent 
 [*13] disability that cannot be parceled out.

Indeed, such an approach would be inconsistent with the long-standing principle that all of the industrial 
permanent disability arising out of a single injury is rated together. (Norton v. Workers' Comp. Appeals Bd. (1980) 
111 Cal.App.3d 618, 626 [45 Cal.Comp.Cases 1098] ("where multiple independent factors of disability to different 
parts of the body result from a single industrial injury, the proper method of rating is to include all factors of disability 
in the rating instructions and then achieve an overall rating by use of the multiple disabilities table" (italics in 
original)]; see also Hegglin v. Workmen's Comp. Appeals Bd. (1971) 4 Cal.3d 162 [36 Cal.Comp.Cases 93] [chef 
suffered specific back injury but, as a result of blood transfusions given during later back surgery, contracted 
hepatitis; employee's spinal disability and liver disability were rated together in one combined award, with 
consideration being given to duplicate or overlapping work limitations]; Morgan v. Workers' Comp. Appeals Bd. 
(1978) 85 Cal.App.3d 710 [43 Cal.Comp.Cases 1116] [police officer suffered a cumulative injury causing 
hypertension, peptic ulcer, hepatitis,  [*14] gastrointestinal bleeding, and hernia; employee's separate disabilities 
were rated together in one combined award, with consideration being given to duplicate or overlapping work 
limitations]; Mihesuah v. Workers' Comp. Appeals Bd. (1976) 55 Cal.App.3d 720 [41 Cal.Comp.Cases 81] 
[employee's chest and left knee injuries rated together].)

Further, where at least some of an employee's permanent disability resulting from multiple injuries cannot be 
parceled out with reasonable medical probability, the combined rating of all of the disability under Benson is 
analogous to another and different principle established by Norton, supra. In Norton, the permanent disability from 
the injured employee's three specific back injuries, his cumulative back injury, and his cumulative gastric injury were 
all rated together under Wilkinson v. Workers' Comp. Appeals Bd. (1977) 19 Cal.3d 491 [42 Cal.Comp.Cases 406] 
(Wilkinson) because they all became permanent and stationary at the same time. Of course, we cite to Norton only 
for an analogy. We fully recognize that, although SB 899 did not expressly abrogate Wilkinson, the language of 
sections 4663 and 4664 mandate that the Wilkinson doctrine no longer applies  [*15] as long as the disability 
caused by separate injuries can be parceled out. (Benson, supra, 170 Cal.App.4th at p. 1560 [affg. Benson, supra, 
72 Cal.Comp.Cases at pp. 1622–1623]; Dorsett, supra, 201 Cal.App.4th at p. 453; Borman, supra, 218 Cal.App.4th 
at p. 1143.)
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II. Application of the Benson "Cannot Parcel Out" Principle to the Facts of these Cases

The evidence is discussed extensively in our June 19, 2018 decision. For purposes of this decision, however, we 
will focus on specific aspects of the medical evidence. Before we do that, though, we will highlight some basic 
principles regarding what a defendant must do to carry its burden of proof on apportionment and also regarding the 
Appeals Board's power to interpret the evidence.

Preliminarily, as stated above, even under SB 899 the defendant(s) still bears the burden of proving apportionment. 
(Benson, supra, 170 Cal.App.4th at p.1560; Kopping, supra, 142 Cal.App.4th at p. 1115; Escobedo, supra, 70 
Cal.Comp.Cases at p. 613.)

Moreover, a defendant cannot take a passive approach to its burden on apportionment. Instead, if a physician's 
initial apportionment opinion does not satisfy the defendant's burden, then the defendant must take further 
 [*16] affirmative steps to carry its burden, e.g., through cross-examination of and/or by a supplemental report of the 
physician. (See Telles Transport, Inc. v. Workers' Comp. Appeals Bd. (Zuniga) (2001) 92 Cal.App.4th 1159, 1167 
[66 Cal.Comp.Cases 1290] ("Under the doctrine of waiver, a party loses the right to appeal an issue caused by 
affirmative conduct or by failing to take the proper steps … to avoid or correct the error. Similarly, under the doctrine 
of invited error, a party is estopped from asserting prejudicial error where his own conduct caused or induced the 
commission of the wrong." [internal citations and quotation marks omitted]); Foremost Dairies, Inc. v. Industrial Acc. 
Com. (McDannald) (1965) 237 Cal.App.2d 560, 572 [30 Cal.Comp.Cases 320] ["if the petitioner deemed Dr. 
Bocian's opinion weakened by the fact that he failed to consider the decedent's springtime complaints, it had ample 
opportunity to cross-examine the doctor so as to test his opinion in the light of these complaints."].)

Furthermore, it is settled law that the Appeals Board, as the trier of fact, "is empowered to resolve conflicts in the 
evidence" (Lamb v. Workmen's Comp. Appeals Bd. (1974) 11 Cal.3d 274, 280–281 [39 Cal.Comp.Cases 310]; 
 [*17] Garza v. Workmen's Comp. Appeals Bd. (1970) 3 Cal.3d 312, 317 [35 Cal.Comp.Cases 500]; Crown 
Appliance v. Workers' Comp. Appeals Bd. (Wong) (2004) 115 Cal.App.4th 620,626 [69 Cal.Comp.Cases 55]) and to 
make "inferences which may fairly be drawn from evidence even though the evidence is susceptible of opposing 
inferences" (Judson Steel Corp. v. Workers' Comp. Appeals Bd. (Maese) (1978) 22 Cal.3d 658, 664 [43 
Cal.Comp.Cases 1205]; State Comp. Ins. Fund v. Workers' Comp. Appeals Bd. (Vargas) (1982) 133 Cal.App.3d 
643, 652 [47 Cal.Comp.Cases 729]), provided that the Board's decision is supported by substantial evidence (Lab. 
Code, § 5952(d).)

We now turn to our review of the medical evidence most relevant to Alea's petition for reconsideration.

A. The Relevant Medical Evidence

In his March 4, 2009 report (WCAB Exh. ZZ), Dr. Sew Hoy, the AME in orthopedics, concluded that applicant 
sustained injuries to his right index finger, right shoulder, cervical spine, and lumbosacral spine (id., at p. 24) and he 
listed applicant's factors of permanent disability (id., at p. 25–26). Dr. Sew Hoy also stated:

Mr. Herrera is currently age 43 … . Mr. Herrera was employed by Maple Leaf Bakery from 2/2/01 through 
 [*18] approximately 1/28/03. On the date of injury 10/15/02, Mr. Herrera was age 36. There is no information 
available to me that Mr. Herrera had any residuals referable to his musculoskeletal system prior to employment 
with Maple Leaf Bakery. There is not good information available that Mr. Herrera had any significant 
degenerative change in his musculoskeletal system prior to the date of injury. Apportionment with regard to the 
right index finger, right shoulder, and cervical spine relates 100 percent to the incident of 10/15/02. 
Apportionment with regard to the lumbar spine relates 40 percent to the incident of 10/15/02 and 60 percent to 
a period of continuous trauma from 10/15/02 to 1/2/03.

(Id., at pp. 25–26.)

Therefore, Dr. Sew Hoy's March 4, 2009 report, standing alone, would not support application of the Benson 
"cannot parcel out" exception to apportionment.
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Next, in a January 31, 2012 report (WCAB Exh. Z), Dr. Hirsch, the AME in internal medicine, diagnosed applicant to 
have multi-factorial gastrointestinal illness (including hiatal hernia/reflux disease and gastritis). (Id., at p. 10.) As to 
causation, Dr. Hirsch said, among other things:

… Individuals who experience significant musculoskeletal  [*19] pain and/or anxiety can develop acid-related 
upper GI disorders. Such individuals can develop increased acidity to the gastric milieu, more pronounced 
episodes of reflux, and/or inappropriate decrease in tone of the lower esophageal sphincter. Also, Mr. Herrera 
used large quantities of non-steroidal anti-inflammatory drugs (NSAID's) over the years. These drugs are very 
useful as analgesic and anti-inflammatory medications. However, their mechanism of action is comprised of 
inhibition of prostaglandin synthesis. Inhibition of prostaglandin synthesis in the inflamed and painful tissues 
leads to decrease in pain and other problems. Inhibition of the same chemical messengers in the upper GI tract 
lining impedes the GI tract's ability to protect itself from the corrosive effect of gastric acid. Thus, long-term use 
or high-dose use of NSAID's is associated with a greatly increased risk of acid-related upper GI 
symptomatology.

(Id., at p. 11.)

Dr. Hirsch went on to describe applicant's various factors of gastrointestinal disability. (Id., at pp. 24–25.) Then, with 
respect to apportionment, Dr. Hirsch said that 80% of applicant's gastrointestinal permanent disability was 
industrially caused  [*20] and that 20% was nonindustrial. (Id., at p. 25.) 7 Furthermore, Dr. Hirsch also stated:

In light of the Benson decision, it is appropriate to comment as to how apportionment might be allocated 
between different dates of injury. The manner by which Mr. Herrera's occupation contributed to these problems 
in the field of Internal Medicine is not amenable to separation based on various dates of injury. It would require 
speculation to allocate specific levels of apportionment to each date of injury. 100% of the permanent industrial 
disability is attributed [sic] specific injury of October 15, 2002.

(Id., at p. 24.)

Finally, in his June 25, 2013 report (WCAB Exh. M), Dr. Preston, the AME in psychiatry, diagnosed applicant to 
have "Major Depressive Disorder, Moderate." (Id., at p. 31.)  [*21] Dr. Preston found various factors of psychiatric 
permanent disability (id., at pp. 32–34.) With respect to causation, Dr. Preston stated: "The predominant cause of 
the applicant's psychiatric injury is his orthopedic condition and the pain and limitations associated with it." (Id., at p. 
35.) With regard to apportionment, Dr. Preston declared:

In accordance with Labor Code § 4663, I have considered all causes of the applicant's psychiatric disability. I 
would apportion 80% of the applicant's psychiatric disability to his orthopedic condition. This aspect of his 
disability would be apportioned along the lines of orthopedic apportionment. I would apportion 10% to his 
internal medical problems, including his gastrointestinal distress, and the other disorders diagnosed by the 
agreed internal medical examiner. This aspect of his disability would be apportioned along the lines of internal 
medical apportionment. I would apportion 10% of the applicant's psychiatric disability to his headaches. These 
are apparently currently in the process of being evaluated.

In accord with Benson, there are two injuries claimed. It is not possible to parse out the disability arising from 
the specific injury of  [*22] 10/15/02 and the brief cumulative trauma injury for the period during which he 
worked until he last worked in early 2003 without speculating. These injuries are inexorably intertwined.

7 In his January 31, 2012 report, Dr. Hirsch actually said: "80% of the permanent disability caused by chronic hypertension [sic] is 
industrial and 20% is non-industrial." (Id., at p. 25 [italics added].) However, he later corrected that statement to read: "80% of 
the permanent disability caused by the upper gastrointestinal illness is industrial and 20% is non-industrial." (WCAB Exh. Y, at p. 
2 [italics added].)
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(Id., at p. 35.) 8

B. The June 25, 2013 Report of Dr. Preston, the AME in Psychiatry

In our June 19, 2018 decision, we exercised our powers to resolve conflicts in the evidence and to draw reasonable 
inferences from the evidence presented when we interpreted Dr. Preston's June 25, 2013 report (WCAB Exh. M). 
As just stated, that report concluded in substance that "[i]n accord with Benson, … [i]t is not possible to parse out 
the disability arising from the specific injury … and the … cumulative trauma injury [because] [t]hese injuries are 
inexorably intertwined." (Id., at p. 35.) We determined that this statement establishes that applicant's industrial 
psychiatric disability falls within the Benson "cannot parcel out" exception and, accordingly, defendants failed to 
carry their burden of proof on  [*23] apportionment of the industrial psychiatric disability between applicant's specific 
and cumulative injuries.

Alea contends that, based on Dr. Preston's June 25, 2013 report, our decision should have apportioned applicant's 
psychiatric disability in accordance with the apportionment of applicant's orthopedic disability. This contention is 
predicated on Dr. Preston's June 25, 2013 statements that: (1) "The predominant cause of the applicant's 
psychiatric injury is his orthopedic condition and the pain and limitations associated with it" (WCAB Exh. M, at p. 
35); and (2) "I would apportion 80% of the applicant's psychiatric disability to his orthopedic condition. This aspect 
of his disability would be apportioned along the lines of orthopedic apportionment." (id.).

Yet, in making this contention, Alea utterly disregards the subsequent statement in Dr. Preston's June 25, 2013 
report that "[i]n accord with Benson,… [i]t is not possible to parse out the disability arising from the specific injury … 
and the … cumulative trauma injury [because] [t]hese injuries are inexorably intertwined." (WCAB Exh. M, at p. 35.) 
Given that defendants had the burden of proof on apportionment of permanent disability  [*24] (Benson, supra; 
Kopping, supra; Escobedo, supra), defendants should have cross-examined Dr. Preston and/or obtain a 
supplemental report from him to clarify his Benson "cannot parcel out" exception statement. (See Zuniga, supra; 
McDannald, supra.) However, even though Dr. Preston wrote three supplemental reports, 9 defendants never 
sought further discussion from Dr. Preston regarding the Benson issue. Therefore, defendants failed in their burden 
of proof on apportionment and cannot now be heard to complain.

In any event, with respect to Dr. Preston's first statement, the fact that applicant's psychiatric injury was 
predominantly caused by the pain and limitations arising from his orthopedic injury does not establish that 
apportionment of applicant's psychiatric disability should follow the apportionment of his orthopedic disability.

For one, it appears that Dr. Preston made this predominant cause statement for purposes of addressing section 
3208.3(b)(1), which provides: "In order to establish that a psychiatric injury is compensable, an employee shall 
demonstrate by a preponderance  [*25] of the evidence that actual events of employment were predominant as  to 
all causes combined of the psychiatric injury."

For another, in its en banc decision in Escobedo, the Appeals Board held: "[T]he percentage to which an applicant's 
injury is causally related to his or her employment is not necessarily the same as the percentage to which an 
applicant's permanent disability is causally related to his or her injury. The analyses of these issues are different 
and the medical evidence for any percentage conclusions might be different." (Escobedo, supra, 70 
Cal.Comp.Cases at p. 611 (italics in original).) We conclude that the same principle holds true for the apportionment 
of permanent disability. Yet, here, defendants did not make further inquiry to Dr. Preston about whether applicant's 
psychiatric disability was caused by the same disease process as his orthopedic disability. Accordingly, once again, 
defendants failed in their burden of proof on apportionment.

C. The January 31, 2012 Report of Dr. Hirsch, the AME in Internal Medicine

8 Dr. Preston also issued supplemental reports of March 4, 2014 [WCAB Exh. L], July 7, 2014 [WCAB Exh. K], and November 
28, 2014 [WCAB Exh. J] that, as relevant here, did not change his previously stated opinions.

9 WCAB Exh. L [March 4, 2014 report]; WCAB Exh. K [July 7, 2014 report]; and WCAB Exh. J [November 28, 2014 report].
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In his January 31, 2012 report (WCAB Exh. Z), Dr. Hirsch, the AME in internal medicine, stated:

In light of the Benson decision, it is appropriate to comment  [*26]  as to how apportionment might be allocated 
between different dates of injury. The manner by which Mr. Herrera's occupation contributed to these problems 
in the field of Internal Medicine is not amenable to separation based on various dates of injury. It would require 
speculation to allocate specific levels of apportionment to each date of injury. 100% of the permanent industrial 
disability is attributed [sic] specific injury of October 15, 2002.

(Id., at p. 24.)

We determined that the first, second, and third sentences of Dr. Hirsch's statement establish that he was opining 
that applicant's industrial gastrointestinal disability falls within the Benson "cannot parcel out" exception. 
Accordingly, we concluded that defendants failed to carry their burden of proof on apportionment of applicant's 
industrial gastrointestinal disability between his specific and cumulative injuries.

We are aware, of course, that Dr. Hirsch's fourth and last sentence states, "100% of the permanent industrial 
disability is attributed [sic] specific injury of October 15, 2002." Yet, this sentence is in sharp conflict with Dr. 
Hirsch's express reference to Benson in the first sentence, his statement in the second  [*27] sentence that 
applicant's permanent disability is "not amenable to separation based on various dates of injury," and his statement 
in the third sentence that it "would require speculation to allocate specific levels of apportionment to each date of 
injury." Therefore, exercising our powers to resolve conflicts in the evidence (Lamb, supra; Garza, supra; Wong, 
supra) and to draw reasonable inferences from the evidence even though it is susceptible of opposing inferences 
(Maese, supra; Vargas, supra), we concluded that Dr. Hirsch's first three sentences constitute the most accurate 
representation of his opinion. 10 

Further, given that defendants had the burden of proof on apportionment of permanent disability (Benson, supra; 
Kopping, supra; Escobedo, supra), they should have cross-examined Dr. Hirsch and/or obtained a supplemental 
report from him to clarify the Benson "cannot parcel out" exception comments in the first three sentences of his 
January 31, 2012 report in light of the comment in the fourth sentence. (See Zuniga, supra; McDannald, supra.) 
However, even though Dr. Preston wrote eight additional reports, 11 defendants never sought further discussion by 
Dr. Hirsch regarding the Benson issue. Accordingly, defendants failed in their burden of proof on apportionment and 
cannot now be heard to complain. 

Nevertheless, we will address Alea's contention that the apportionment of applicant's gastrointestinal disability 
"should follow the orthopedic apportionment" because "applicant's internal complaints were caused by medications 
taken for the orthopedic injury." (Alea's Petition for Reconsideration, at 6:9–6:11.)

As discussed in our June 19, 2018 decision—and as mentioned in our discussion of the relevant evidence (Part II-
A, supra), Dr. Hirsch did find that applicant's use of non-steroidal anti-inflammatory drugs (NSAIDs) to alleviate his 
orthopedic pain caused his gastrointestinal injury. (WCAB Exh. Z, at p. 11.) Yet, although applicant's 

10 Moreover, Dr. Hirsch utterly fails to explain his reasoning (i.e., the how and why) behind his statement that "100% of the 
permanent industrial disability is attributed [sic] specific injury of October 15, 2002." (See Escobedo, supra, 70 Cal.Comp.Cases 
at p. 621; see also, e.g., Andersen v. Workers' Comp. Appeals Bd. (2007) 149 Cal.App.4th 1369, 1381–1382 [72 
Cal.Comp.Cases 389].) Indeed, this purported attribution of 100% of the gastrointestinal permanent disability to the October 15, 
2002 specific injury is flatly at odds with Dr. Hirsch's statement that it "would require  [*28] speculation to allocate specific levels 
of apportionment to each date of injury." Further, it is well-established that an opinion that rests on speculation does not 
constitute substantial evidence. (Place v. Workers' Comp. Appeals Bd. (Place) (1970) 3 Cal.3d 372, 378 [35 Cal.Comp.Cases 
525]; Zemke v. Workmen's Comp. App. Bd. (1968) 68 Cal.2d 794, 798 [33 Cal.Comp.Cases 358].) Therefore, a speculative 
opinion cannot carry a defendant's burden of proof on apportionment.

11 WCAB Exh. Y [April  [*29] 24, 2012 report]; WCAB Exh. X [November 25, 2013 report]; WCAB Exh. W [January 15, 2014 
report]; WCAB Exh. V [July 7, 2014 report]; WCAB Exh. U [August 13, 2014 report]; WCAB Exh. T [October 24, 2014 report]; 
WCAB Exh. S [December 9, 2014 report], and WCAB Exh. R [January 14, 2015 report].
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gastrointestinal injury resulted from treatment for his orthopedic injury, this does not establish that the 
apportionment of applicant's gastrointestinal disability should follow the apportionment of his orthopedic disability. 
(Escobedo, supra, 70 Cal.Comp.Cases at p. 611.)  [*30] Moreover, although industrially-related medical treatment 
that results in disability cannot be apportioned to nonindustrial causation (Hikida v. Workers' Comp. Appeals Bd. 
(2017) 12 Cal.App.5th 1249, 1262–1263 [82 Cal.Comp.Cases 679]), Dr. Hirsch did not apportion to non-industrial 
causation here. He simply concluded that, under Benson, the extent to which applicant's industrially-prescribed 
NSAIDs caused his gastrointestinal disability "is not amenable to separation based on various dates of injury" and 
"[i]t would require speculation to allocate specific levels of apportionment to each date of injury." (WCAB Exh. Z, at 
p. 24.) Again, the fact that Dr. Hirsch could not apportion applicant's industrial gastrointestinal disability as between
his specific injury and his cumulative injury is fully consistent with the "cannot parcel out" exception of the Court of
Appeal's and the Appeals Board's decisions in Benson and its progeny. (Benson, supra, 170 Cal.App.4th at p. 1560
[affg. Benson, supra, 72 Cal.Comp.Cases at pp. 1622–1623]; Dorsett, supra, 201 Cal.App.4th at p. 453; Borman,
supra, 218 Cal.App.4th at p. 1143.)

For the foregoing reasons,

IT IS ORDERED that the Petition for Reconsideration  [*31] filed by Alea North American Insurance Company on 
July 16, 2018 is DENIED.

WORKERS' COMPENSATION APPEALS BOARD

Commissioner Marguerite Sweeney

I concur,

Chair Katherine Zalewski

Deputy Commissioner John F. Shields (concurring, but not signing) 
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 This document is current through Register 2018, No. 52, December 28, 2018 

Barclays Official California Code of Regulations  >  TITLE 8. INDUSTRIAL RELATIONS  >  
DIVISION 1. DEPARTMENT OF INDUSTRIAL RELATIONS  >  CHAPTER 1. DIVISION OF WORKERS' 
COMPENSATION - QUALIFIED MEDICAL EVALUATOR REGULATIONS  >  ARTICLE 4. 
EVALUATION PROCEDURES

§ 41. Ethical Requirements

(a)All QMEs, regardless of whether the injured worker is represented by an attorney, shall:

(1)Maintain a clean, professional physician's office (as defined in section 1(y) at all times which shall
contain functioning medical instruments and equipment appropriate to conducting the evaluation within
the physician's scope of practice and a functioning business office phone with the phone number listed
with the Medical Director for that location which a party may use to schedule an examination or to
handle other matters related to a comprehensive medical/legal evaluation.

(2)Schedule all appointments for comprehensive medical-legal evaluations without regard to whether a
worker is unrepresented or represented by an attorney. A QME shall not refuse to schedule an
appointment with an injured worker solely because the worker is not represented by an attorney or
because a promise to reimburse or reimbursement is not made prior to the evaluation.

(3)Not request the employee to submit to an unnecessary exam or procedure.

(4)Refrain from treating or soliciting to provide medical treatment, medical supplies or medical devices
to the injured worker.

(5)Communicate with the injured worker in a respectful, courteous and professional manner.

(6)Refrain from violating section 41.5 of Title 8 of the California Code of Regulations.

(7)Refrain from unilaterally rescheduling a panel QME examination more than two times in the same
case.

(8)Refrain from cancelling a QME examination less than six (6) business days from the date the exam
is scheduled without good cause and without providing a new examination date within thirty (30)
calendar days of the date of cancellation.

(b)Evaluators selected from a QME panel provided by the Administrative Director shall not engage in ex parte
communication in violation of Labor Code section 4062.3.

(c)All QMEs, regardless of whether the injured worker is represented by an attorney, shall with respect to his or
her comprehensive medical-legal evaluation:

(1)Refuse any compensation from any source contingent upon writing an opinion that in any way could
be construed as unfavorable to a party to the case.

(2)Review all available relevant medical and non-medical records and/or facts necessary for an
accurate and objective assessment of the contested medical issues in an injured worker's case before
generating a written report. The report must list and summarize all medical and non-medical records
reviewed as part of the evaluation.

(3)Render expert opinions or conclusions without regard to an injured worker's race, sex, national
origin, religion or sexual preference.
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MASON BLEDSOE

2018 Cal. Wrk. Comp. P.D. LEXIS 442

Workers' Compensation Appeals Board (Board Panel Decision)

Opinion Filed September 12, 2018 

W.C.A.B. No. ADJ10887226

Reporter
2018 Cal. Wrk. Comp. P.D. LEXIS 442 *

Alma Ramirez, Applicant v. Jaguar Farm Labor Contracting, Inc., Star 
Insurance Company, administered by Meadowbrook Insurance Group, 
Defendants

Status:

CAUTION: This decision has not been a “significant panel decision” by the Workers' Compensation Appeals Board. 
Practitioners should proceed with caution when citing to this panel decision and should also verify the subsequent 
history of the decision, as these decisions are subject to appeal. WCAB panel decisions are citeable authority, 
particularly on issues of contemporaneous administrative construction of statutory language [see Griffith v. Workers' 
Comp. Appeals Bd. (1989) 209 Cal. App. 3d 1260, 1264, fn. 2, 54 Cal. Comp. Cases 145]. However, WCAB panel 
decisions are not binding precedent, as are en banc decisions, on all other Appeals Board panels and workers' 
compensation judges [see Gee v. Workers' Comp. Appeals Bd. (2002) 96 Cal. App. 4th 1418, 1425 fn. 6, 67 Cal. 
Comp. Cases 236]. While WCAB panel decisions are not binding, the WCAB will consider these decisions to the 
extent that it finds their reasoning persuasive [see Guitron v. Santa Fe Extruders (2011) 76 Cal. Comp. Cases 228, 
fn. 7 (Appeals Board En Banc Opinion)]. LexisNexis editorial consultants have deemed this panel decision 
noteworthy because it does one or more of the following: (1) Establishes a new rule of law, applies an existing rule 
to a set of facts significantly different from those stated in other decisions, or modifies, or criticizes with reasons 
given, an existing rule; (2) Resolves or creates an apparent conflict in the law; (3) Involves a legal issue of 
continuing public interest; (4) Makes a significant contribution to legal literature by reviewing either the development 
of workers' compensation law or the legislative, regulatory, or judicial history of a constitution, statute, regulation, or 
other written law; and/or (5) Makes a contribution to the body of law available to attorneys, claims personnel, 
judges, the Board, and others seeking to understand the workers' compensation law of California.  

Prior History:

W.C.A.B. No. ADJ10887226—WCAB Panel: Commissioners Sweeney, Razo, Chair Zalewski

Disposition:  [*1] 

Applicant's Petition for Reconsideration is granted, and the July 10, 2018 Findings & Order is affirmed in part and 
amended in part.  

Core Terms

chiropractic, specialty, reconsider, left wrist, workers' compensation, inappropriate, surgery, medical issues, 
chiropractor, medical director, notice, medical evaluation, medical treatment, orthopedic, permanent disability, panel 
decision, unrepresented
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Headnotes

HEADNOTES

Medical—Legal Procedure—Assignment and Selection of Panel Qualified Medical Evaluators—Notice Requirements—
WCAB affirmed WCJ's finding that applicant was not properly notified of her right to engage in qualified 
medical evaluator process during time she was unrepresented, thereby rendering applicant's attorney's 
later objection to treating physician's findings and request for chiropractic qualified medical evaluator 
panel valid, when defendant did not provide applicant with form to request qualified medical evaluator 
panel to object to medical determinations of treating physician pursuant to Labor Code § 4062(a), and 
defendant's notice regarding permanent disability benefits was unclear as to whether defendant actually 
provided applicant with treating physician's reports.

[See generally Hanna, Cal. Law of Emp. Inj. and Workers' Comp. 2d § 22.06[1][b], [2]; Rassp & Herlick, California 
Workers' Compensation Law, Ch. 16, § 16.54[1].]

Medical—Legal Procedure—Assignment and Selection of Panel Qualified Medical Evaluators—Specialty Designation—
WCAB,  [*2] reversing WCJ, held that chiropractic panel qualified medical evaluator was appropriate 
specialty to evaluate applicant's left wrist injury and ordered parties to utilize chiropractic panel as 
requested by applicant instead of orthopedic replacement panel issued by Medical Director, when Medical 
Director did not provide adequate discussion regarding why chiropractic qualified medical evaluator was 
inappropriate to evaluate disputed medical issues, stating only that applicant's contested claim involved 
surgery and use of prescription medication outside scope of chiropractor, and WCAB reasoned that while 
chiropractor may not perform surgery or prescribe medications, chiropractors are not precluded from 
acting as qualified medical evaluators, that since physicians may not provide treatment to injured workers 
while also acting as qualified medical evaluator, applicant's specific treatment needs were not relevant to 
whether chiropractor was medically appropriate specialist to evaluate applicant and, moreover, medical 
treatment, including potential surgery and use of prescription medication, was not specified as disputed 
issue as applicant objected to treating physician's opinions only  [*3] regarding “diagnosis, prognosis, and 
work status,” and that nothing prevents chiropractic qualified medical evaluator from opining that 
evaluations or referrals for surgery or medications may be necessary as part of applicant's future medical 
care, but deferring determination of medical necessity of those modalities to appropriate physicians.

[See generally Hanna, Cal. Law of Emp. Inj. and Workers' Comp. 2d § 22.11[1], [2], [4]; Rassp & Herlick, California 
Workers' Compensation Law, Ch. 16, § 16.54[1], [2], [4].] 

Counsel

For applicant—Knopp & Pistiolas

For defendants—Bradford & Barthel, LLP 

Opinion By: Commissioner Marguerite Sweeney 

Opinion

OPINION AND ORDER GRANTING PETITION FOR RECONSIDERATION AND DECISION AFTER 
RECONSIDERATION

Applicant seeks reconsideration of the Findings & Order (F&O) issued by the workers' compensation administrative 
law judge (WCJ) on July 10, 2018. By the F&O, the WCJ found in relevant part that applicant sustained an injury 
arising out of and in the course of employment (AOE/COE) to the left wrist. She also found that applicant's request 
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for a qualified medical evaluator (QME) panel was valid, but that a chiropractic panel is inappropriate for this claim 
as determined by the Medical  [*4] Unit.

Applicant contends that the chiropractic QME panel she requested was validly issued and is appropriate to evaluate 
her claim.

We received an answer from defendant. The WCJ filed a Report and Recommendation on Petition for 
Reconsideration (Report) recommending that we deny reconsideration.

We have considered the allegations of applicant's Petition for Reconsideration, defendant's answer and the 
contents of the WCJ's Report with respect thereto. Based on our review of the record and  for the reasons 
discussed below, we will grant reconsideration, amend the F&O to find that the chiropractic QME panel is 
appropriate and order the parties to utilize the chiropractic QME panel.

FACTUAL BACKGROUND

Applicant claims injury to her left wrist, left hand and fingers, right hand and left elbow on July 5, 2016 while 
employed as a farm laborer by Jaguar Farm Labor Contracting, Inc. Defendant has accepted liability for the left 
wrist, but disputes injury to the other body parts.

Applicant obtained treatment with Phillip Wagner, M.D., at Kaiser. (Defendant's Exhibit D-3, Doctor's First Report of 
Occupational Injury or Illness, July 28, 2016.) Dr. Wagner initially diagnosed her with left wrist joint  [*5] pain. (Id. at 
p. 2.) He referred applicant to Daniel Birkbeck, M.D., for a consultation. (Defendant's Exhibit D-6, Report from Napa
Valley Orthopedic Medical Group, Daniel Birkbeck, M.D., October 26, 2016, p. 1.) In his resulting report, Dr.
Birkbeck stated, in pertinent part:

If inflammatory markers are positive, this may require other treatment and surgical intervention.

(Id. at p. 3.)

Dr. Wagner found applicant's left wrist condition reached maximum medical improvement as of March 15, 2017. 
(Defendant's Exhibit D-7, Report from Kaiser Permanente, Phillip Wagner, M.D., March 15, 2017, p. 1.) His 
diagnoses included tendinitis of the left wrist and left wrist joint pain. (Id. at p. 3.) Dr. Wagner assigned her left wrist 
condition with a 7% whole person impairment rating and provided her with work restrictions. (Id.)

On May 16, 2017, defendant sent applicant a Notice Regarding Permanent Disability Benefits—Payment Start. 
(Applicant's Exhibit A-3, Letter to Alma Ramirez, Meadowbrook Insurance Group, May 16, 2017.) The letter advised 
her that permanent disability payments were starting and stated:

The amount of permanent disability to be paid is based upon:

1) report.

You have the right to disagree  [*6] with decisions affecting your claim.

(Id. at p. 1.)

Enclosures identified in the letter included “Medical Report(s) if applicable.” (Id. at p. 2.)

Applicant became represented around September 2017. (Applicant's Exhibit No. A-l, Panel #7141808, October 6, 
2017 with supporting documents, Exhibit p. 5.) Her attorney's September 12, 2017 letter to defendant advising of 
his representation states as follows, in pertinent part:

The applicant specifically objects to the medical report of DR. WAGNER DATED MARCH 15, 2017 as it relates 
to diagnosis, prognosis, and work status.

(Id. at Exhibit p. 6.)

2018 Cal. Wrk. Comp. P.D. LEXIS 442, *3
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On October 5, 2017, applicant submitted an online request for a QME panel in the specialty of chiropractic. 
(Applicant's Exhibit No. A-l, Panel #7141808, October 6, 2017 with supporting documents, Exhibit p. 1.) Panel 
number 7141808 in chiropractic issued in response. (Id.)

On October 13, 2017, defendant submitted an objection to the Medical Unit regarding the panel specialty of 
chiropractic as “inappropriate for the disputed medical issues.” (Defendant's Exhibit D-l, Letter to DWC-Medical 
Unit, Treanna Garza, October 13, 2017, p. 1.) Defendant requested an orthopedic panel in lieu of chiropractic on 
 [*7] the basis that “[i]t is in the applicant's medical interest to have a QME in orthopedic surgery to establish a 
credible, objective medical cause for her symptoms.” (Id.) Defendant's letter cited to Administrative Director (AD) 
Rule 31.5(a)(10) and enclosed specific medical reports for the Medical Unit's review. (Id.; Cal. Code Regs., tit. 8, § 
31.5(a)(10).) The enclosed records included, among others, Dr. Birkbeck's October 26, 2016 report and Dr. 
Wagner's March 15, 2017 report. (Defendant's Exhibit D-1, Letter to DWC-Medical Unit, Treanna Garza, October 
13, 2017, p. 3.)

On March 16, 2018, the Medical Unit issued a response letter to defendant's request, which states in its entirety:

This is in response to your 10/13/17 request to have the Medical Director determine appropriateness of medical 
specialty for Panel # 7141808 under Title 8.C.C.R. § 31.5(a)(10).

The contested claim involves surgery and the use of prescription medication that is outside the scope of 
practice of a Chiropractor. A medical specialty change to Orthopedic has been approved. Enclosed is the 
replacement panel #2232550.

(Applicant's Exhibit A-4, Response to Treanna Garza, Medical Unit, March 16, 2018.)

The matter proceeded  [*8] to an expedited hearing on June 21, 2018 on the following issues as specifically 
reflected in the Minutes of Hearing:

(a) Whether Applicant's panel request was valid: Defendant claims there was an improper objection made to
the PTP report by Applicant's attorney.

(b) Whether the chiropractic panel is inappropriate as determined by the Medical Unit: Applicant  claims the
right to the chiropractic panel based on CCR section 30.5 (requester's choice of specialty), proper objection to
the PTP report was made, and no medical opinion from Defendant that establishes a chiropractor is not
qualified to evaluate the claim.

(Minutes of Hearing, Expedited Hearing, June 21, 2018, p. 2.)

In the resulting F&O, the WCJ found in relevant part that applicant sustained an injury AOE/COE to her left wrist. 
She also found that applicant's request for a QME panel was valid, but that a chiropractic panel is inappropriate for 
this claim as determined by the Medical Unit. The WCJ consequently ordered the parties to utilize the orthopedic 
QME panel number 2232550. The WCJ explained the rationale for the F&O in the Opinion on Decision:

Applicant was unrepresented at the time of Dr. Wagner's report. Defendant's 5/16/17  [*9] permanent disability 
notice only indicates that permanent disability is based on a ‘report.’ Defendant's letter does not contain a 
notice to Applicant of her right to request a QME panel and within what timeframe. Because there is no 
evidence that Applicant was properly notified of the QME process, her attorney's objection made in his notice 
of  representation is timely and valid.

As the Medical Unit indicated, Applicant's left wrist injury involves surgery and prescriptions. A licensed 
chiropractor may not practice surgery or use any drug or medicine included in the practice of medicine. (Cal. 
Code Regs., tit. 16, § 302.) It is reasonable to conclude that a chiropractic practitioner who may not practice 
surgery or use medications and who does not have the training in such is inappropriate to assess such a 
condition. The undersigned finds no error in the Medical Unit's determination that chiropractic is not an 
appropriate specialty because this claim involves aspects outside the scope of practice of a chiropractor.

(F&O, Opinion on Decision, July 10, 2018, p. 3.)

2018 Cal. Wrk. Comp. P.D. LEXIS 442, *6
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DISCUSSION

I.

Applicant filed her Petition seeking reconsideration rather than removal. Defendant in its answer and the WCJ in 
 [*10] her Report raise the issue of whether the F&O was a non-final order subject to removal instead of 
reconsideration.

A petition for reconsideration may only be taken from a “final” order, decision, or award. (Lab. Code, §§ 5900(a), 
5902, 5903.) 1 A “final” order has been defined as one that either “determines any substantive right or liability of 
those involved in the case” (Rymer v. Hagler (1989) 211 Cal. App. 3d 1171, 1180; Safeway Stores, Inc. v. Workers' 
Comp. Appeals Bd. (Pointer) (1980) 104 Cal. App. 3d 528, 534–535 [45 Cal. Comp. Cases 410, 413]; Kaiser 
Foundation Hospitals v. Workers' Comp. Appeals Bd. (Kramer) (1978) 82 Cal. App. 3d 39, 45 [43 Cal. Comp. 
Cases 661, 665]) or determines a “threshold” issue that is fundamental to the claim for benefits. (Maranian v. 
Workers' Comp. Appeals Bd. (2000) 81 Cal. App. 4th 1068, 1070, 1075 [65 Cal. Comp. Cases 650, 650–651, 655–
656].) Interlocutory procedural or evidentiary decisions, entered in the midst of the workers' compensation 
proceedings, are not considered “final” orders. (Maranian, supra, 81 Cal. App. 4th at p. 1075 [65 Cal. Comp. Cases 
at p. 655] (“interim orders, which do not decide a threshold issue, such as intermediate procedural or evidentiary 
 [*11] decisions, are not ‘final’ ”); Rymer, supra, 211 Cal. App. 3d at p. 1180 (“[t]he term ['final'] does not include 
intermediate procedural orders or discovery orders”); Kaiser Foundation Hospitals (Kramer), supra, 82 Cal. App. 3d 
at p. 45 [43 Cal. Comp. Cases at p. 665] (“[t]he term ['final'] does not include intermediate procedural orders”).) 
Such interlocutory decisions include, but are not limited to, pre-trial orders regarding evidence, discovery, trial 
setting, venue, or similar issues.

Here, the issues at trial solely involved intermediate discovery disputes regarding whether applicant's QME panel 
request was valid and if the chiropractic panel was inappropriate as determined by the Medical Unit. However, since 
the F&O includes a finding of injury AOE/COE for the left wrist (Finding of Fact No. 1), this is a final order and the 
matter is properly before us on reconsideration.

II.

Labor Code section 4062(a) states in full:

If either the employee or employer objects to a medical determination made by the treating physician 
concerning any medical issues not covered by Section 4060 or 4061 and not subject to Section  [*12] 4610, the 
objecting party shall notify the other party in writing of the objection within 20 days of receipt of the report if the 
employee is represented by an attorney or within 30 days of receipt of the report if the employee is not 
represented by an attorney. These time limits may be extended for good cause or by mutual agreement. If the 
employee is represented by an attorney, a medical evaluation to determine the disputed medical issue shall be 
obtained as provided in Section 4062.2, and no other medical evaluation shall be obtained. If the employee is 
not represented by an attorney, the employer shall immediately provide the employee with a form prescribed by 
the medical director with which to request assignment of a panel of three qualified medical evaluators, the 
evaluation shall be obtained as provided in Section 4062.1, and no other medical evaluation shall be obtained.

(Lab. Code, § 4062(a).)

For unrepresented employees, either party may obtain a QME panel pursuant to the following:

If either party  requests a medical evaluation pursuant to Section 4060, 4061, or 4062, either party may submit 
the form prescribed by the administrative director requesting the medical director  [*13] to assign a panel of 
three qualified medical evaluators in accordance with Section 139.2. However, the employer may not submit 
the form unless the employee has not submitted the form within 10 days after the employer has furnished the 

1 All further statutory references are to the Labor Code unless otherwise stated.
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form to the employee and requested the employee to submit the form. The party submitting the request form 
shall designate the specialty of the physicians that will be assigned to the panel.

(Lab. Code, § 4062.1(b).)

To obtain a QME panel in a represented case, section 4062.2(b) provides, in relevant part, as follows:

No earlier than the first working day that is at least 10 days after the date of mailing of a request for a medical 
evaluation pursuant to Section 4060 or the first working day that is at least 10 days after the date of mailing of 
an objection pursuant to Sections 4061 or 4062, either party may request the assignment of a three-member 
panel of qualified medical evaluators to conduct a comprehensive medical evaluation. The party submitting the 
request shall designate the specialty of the medical evaluator, the specialty of the medical evaluator requested 
by the other party if it has been made known to the party submitting the request, and the  [*14] specialty of the 
treating physician. The party submitting the request form shall serve a copy of the request form on the other 
party.

(Lab. Code, § 4062.2(b).)

QME Form 105 is utilized for an unrepresented employee to request a QME panel. (Cal. Code Regs., tit. 8, § 105.) 
The employer “shall immediately provide the employee” with this form pursuant to section 4062.

Section 4062(a) provides an unrepresented employee with 30 days from receipt of a treating physician's report to 
object to a medical determination in order to request a QME panel. Although defendant's Notice Regarding 
Permanent Disability Start advised applicant that she has “a right to disagree with decisions affecting [her] claim,” 
defendant did not provide her with the form to request a QME panel to object to the medical determination(s) of the 
treating physician, Dr. Wagner. (Applicant's Exhibit A-3, Letter to Alma Ramirez, Meadowbrook Insurance Group, 
May 16, 2017, pp. 1–2.) Moreover, the evidence  is not entirely clear if defendant actually provided applicant with 
Dr. Wagner's March 15, 2017 report since the letter imprecisely identifies enclosures as “Medical Report(s) if 
applicable.” (Id. at p. 2.) This language is  [*15] unclear which reports, if any, were actually enclosed with the 
Notice.

We therefore agree with the WCJ's conclusion that there is no evidence that applicant was properly notified of her 
right to engage in the QME process when she was unrepresented. (See also Barrett Business Services, Inc. v. 
Workers' Comp. Appeals Bd. (Sanchez) (2007) 72 Cal. Comp. Cases 834 (writ den.) [2007 Cal. Wrk. Comp. LEXIS 
150] [reports from a non-MPN physician were admissible because no evidence the employer provided the
employee with the form to request a QME panel to object to the MPN physician's findings].) The lack of proper
notice of this right rendered applicant's attorney's later objection to Dr. Wagner's findings valid.

Applicant's QME panel request submitted by her attorney in October 2017 was valid as found by the WCJ.

III.

For QME panel selection disputes in represented cases, AD Rule 31.1(b) provides that:

Disputes regarding the appropriateness of the specialty designated shall be resolved pursuant to section 
31.5(a)(10) of Title 8 of the California Code of Regulations. Either party may appeal the Medical Director's 
decision as to the appropriateness of the specialty to a Workers' Compensation Administrative  [*16] Law 
Judge.

(Cal. Code Regs., tit. 8, § 31.1(b).)

AD Rule 31.5(a)(10) allows for a replacement QME panel in a different specialty as follows:

The Medical Director, upon written request, filed with a copy of the Doctor's First Report of Occupational Injury 
or Illness (Form DLSR 5021 [see 8 Cal. Code Regs. §§ 14006 and 14007) and the most recent DWC Form PR-
2 (“Primary Treating Physician's Progress Report” [See 8 Cal. Code Regs. § 9785.2) or narrative report filed in 
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lieu of the PR-2, determines after a review of all appropriate records that the specialty chosen by the party 
holding the legal right to designate a specialty is medically or otherwise inappropriate for the disputed medical 
issue(s). The Medical Director may request either party to provide additional information or records necessary 
for the determination.

(Cal. Code Regs., tit. 8, § 31.5(a)(10).)

The party first requesting a QME panel has the legal right to designate the panel specialty pursuant to section 
4062.2(b). (See also Cal. Code Regs., tit. 8, § 30.5 [“Medical Director shall utilize in the QME panel selection 
process the type of specialist(s) indicated by the requestor”].) However, as stated by the WCJ, that right is not 
 [*17] absolute. The opposing party may submit a written request for a replacement QME panel in another specialty 
to the Medical Director on the basis that the chosen specialty “is medically or otherwise inappropriate for the 
disputed medical issue(s)” pursuant to AD Rule 31.5(a)(10). Either party may appeal the Medical Director's decision 
regarding the appropriateness of the panel specialty to a WCJ as provided in AD Rule 31.1 (b).

In the instant matter, applicant objected to Dr. Wagner's opinions regarding diagnosis, prognosis, and work status. 
The Medical Director provided the following rationale for a replacement QME panel in  orthopedic: “[t]he contested 
claim involves surgery and the use of prescription medication that is outside the scope of practice of a 
Chiropractor.” There is no other discussion in the Medical Director's letter regarding what would render a 
chiropractic QME medically or otherwise inappropriate for the disputed medical issues in this case.

It is acknowledged that a chiropractor may not perform surgery or prescribe medications. However, this does not 
preclude a chiropractor from acting as a QME. QMEs are expressly required to “[r]efrain from treating or soliciting to 
 [*18] provide medical treatment, medical supplies or medical devices to the injured worker.” (Cal. Code Regs., tit. 
8, § 41(a)(4).) A chiropractic QME may not provide treatment to an injured worker while also acting as the QME and 
thus, applicant's specific treatment needs are not relevant to whether chiropractic is a medically appropriate 
specialty in this matter.

The AD Rules also restrict QMEs from commenting on current medical treatment disputes. Although a QME must 
discuss whether the injured worker will need future medical care, the QME “shall not provide an opinion on any 
disputed  medical treatment issue.” (Cal. Code Regs., tit. 8, § 35.5(g)(2).) The Labor Code permits a request for a 
medical-legal evaluation for disputes over the compensability of an injury (Lab. Code, § 4060), objections to the 
extent of permanent impairment and limitations or “the need for future medical care” (Lab. Code, § 4061), or 
objections “concerning any medical issues … not subject to Section 4610 [utilization review]” (Lab. Code, § 
4062(a)). Disputes regarding current medical treatment are generally governed by other procedures independent of 
the QME process. (See Lab. Code, §§ 4062(b)-(c), 4610.5.)

Applicant's  [*19] objection letter to Dr. Wagner's opinions identified the disputed issues as “diagnosis, prognosis, 
and work status.” Treatment, including potential surgery and the use of prescription medication, was not specified 
as one of the disputed issues. If disputes arise as to applicant's current medical treatment, those disputes must be 
resolved through the applicable process as discussed above. Nothing prevents a chiropractic QME from opining 
that evaluations or referrals for surgery or medications may be necessary as part of applicant's future medical care, 
but deferring determination of the medical necessity of those modalities to the appropriate physicians.

Additionally, all QMEs must complete a course of instruction in disability evaluation report writing. (Cal. Code Regs., 
tit. 8, § 11.5.) Chiropractic QMEs are also required to be certified. (See Lab. Code, § 139.2(b); Cal. Code Regs., tit. 
8, §§ 11(a)(4), 14.) This includes certification in workers' compensation evaluation through a mandatory course that 
addresses, among other topics, the proper use of the AMA Guides and medical treatment utilization schedule 
(MTUS). (Cal. Code Regs., tit. 8, § 14.) Chiropractors are consequently held  [*20] to the same standard as other 
physicians that act as QMEs.

Therefore, we will grant reconsideration, amend the F&O to find that the chiropractic QME panel is appropriate and 
otherwise affirm the WCJ's findings. The parties will be ordered to utilize the chiropractic QME panel.

2018 Cal. Wrk. Comp. P.D. LEXIS 442, *16
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MASON BLEDSOE

For the foregoing reasons,

IT IS ORDERED that applicant's Petition for Reconsideration of the Findings & Order issued by the WCJ on July 
10, 2018 is GRANTED.

IT IS FURTHER ORDERED as the Decision After Reconsideration of the Workers' Compensation Appeals Board, 
that the Findings & Order issued by the WCJ on July 10, 2018 is AFFIRMED except that it is AMENDED, as 
follows:

FINDINGS OF FACT

* * *

7. A chiropractic panel is not medically or otherwise inappropriate to address the disputed medical issues for
this claim.

* * *

ORDER

GOOD CAUSE APPEARING THEREFORE:

IT IS ORDERED THAT the parties utilize chiropractic panel number 7141808.

WORKERS' COMPENSATION APPEALS BOARD

Commissioner Marguerite Sweeney

I concur,

Commissioner Jose H. Razo

Chair Katherine Zalewski 

Opinion Summaries, headnotes, tables, other editorial features, classification headings for headnotes, and related references and statements 
prepared by LexisNexis™, Copyright © 2019 Matthew Bender & Company, Inc., a member of the LexisNexis Group. All rights reserved.

End of Document
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8 CCR 41

 This document is current through Register 2018, No. 52, December 28, 2018 

Barclays Official California Code of Regulations  >  TITLE 8. INDUSTRIAL RELATIONS  >  
DIVISION 1. DEPARTMENT OF INDUSTRIAL RELATIONS  >  CHAPTER 1. DIVISION OF WORKERS' 
COMPENSATION - QUALIFIED MEDICAL EVALUATOR REGULATIONS  >  ARTICLE 4. 
EVALUATION PROCEDURES

§ 41. Ethical Requirements

(a)All QMEs, regardless of whether the injured worker is represented by an attorney, shall:

(1)Maintain a clean, professional physician's office (as defined in section 1(y) at all times which shall
contain functioning medical instruments and equipment appropriate to conducting the evaluation within
the physician's scope of practice and a functioning business office phone with the phone number listed
with the Medical Director for that location which a party may use to schedule an examination or to
handle other matters related to a comprehensive medical/legal evaluation.

(2)Schedule all appointments for comprehensive medical-legal evaluations without regard to whether a
worker is unrepresented or represented by an attorney. A QME shall not refuse to schedule an
appointment with an injured worker solely because the worker is not represented by an attorney or
because a promise to reimburse or reimbursement is not made prior to the evaluation.

(3)Not request the employee to submit to an unnecessary exam or procedure.

(4)Refrain from treating or soliciting to provide medical treatment, medical supplies or medical devices
to the injured worker.

(5)Communicate with the injured worker in a respectful, courteous and professional manner.

(6)Refrain from violating section 41.5 of Title 8 of the California Code of Regulations.

(7)Refrain from unilaterally rescheduling a panel QME examination more than two times in the same
case.

(8)Refrain from cancelling a QME examination less than six (6) business days from the date the exam
is scheduled without good cause and without providing a new examination date within thirty (30)
calendar days of the date of cancellation.

(b)Evaluators selected from a QME panel provided by the Administrative Director shall not engage in ex parte
communication in violation of Labor Code section 4062.3.

(c)All QMEs, regardless of whether the injured worker is represented by an attorney, shall with respect to his or
her comprehensive medical-legal evaluation:

(1)Refuse any compensation from any source contingent upon writing an opinion that in any way could
be construed as unfavorable to a party to the case.

(2)Review all available relevant medical and non-medical records and/or facts necessary for an
accurate and objective assessment of the contested medical issues in an injured worker's case before
generating a written report. The report must list and summarize all medical and non-medical records
reviewed as part of the evaluation.

(3)Render expert opinions or conclusions without regard to an injured worker's race, sex, national
origin, religion or sexual preference.
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(4)Render expert opinions or conclusions only on issues which the evaluator has adequate
qualifications, education, and training. All conclusions shall be based on the facts and on the
evaluator's training and specialty-based knowledge and shall be without bias either for or against the
injured worker or the claims administrator, or if none the employer.

(5)Present a report that addresses all relevant and contested medical issues as presented on one or
more claim forms, is ratable by the DEU, if applicable, and complies with all relevant guidelines of the
Administrative Director.

(6)Date the report on the date it is completed and ready for signature and service on the parties. No
report shall be dated on the date of the evaluation examination unless the full written text of the report
is completed and ready for signature and service on that same date.

(7)Write all portions of the report that contain discussion of medical issues, medical research used as
the basis for medical determinations, and medical conclusions made by the evaluator. In the event
more than one evaluator signs a single report, each signing physician shall clearly state those parts of
the employee evaluation examination performed and the portions of the report discussion and
conclusion drafted by the signing evaluator. Where a consultation report is obtained by an evaluator
from a physician in a different specialty, the consultation report shall be incorporated by reference into
the final report and appended to the referring QME's report.

(8)Serve the report as provided in these regulations at the same time on the employee and the claims
administrator, or if none the employer, and on each of their attorneys, respectively.

(d)All aspects of all physical and/or psychological comprehensive medical-legal evaluations, including history
taking, shall be directly related to contested medical issues as presented by any party or addressed in the
reports of treating physician(s). No evaluator shall engage in any physical contact with the injured worker which
is unnecessary to complete the examination.

(e)No physician certified by the Administrative Director as a QME, or his or her agent, shall contact an evaluator
for the purpose of influencing that evaluator's opinions or conclusions in any comprehensive medical-legal
evaluation or report.

(f)No evaluator shall schedule appointments to the extent that any injured worker will be required to wait for
more than one hour at the evaluator's office prior to being seen for the previously agreed upon appointment
time for an evaluation. An injured worker who is not seen by the evaluator within one hour may terminate the
exam and request a replacement evaluator from the Administrative Director. No party shall be liable for the
terminated exam. The evaluator may explain any reasons for the delay to the injured worker and, provided both
parties agree, the evaluation may proceed or be rescheduled for a later date. If the evaluation is rescheduled,
the evaluator shall provide notice of the new date of the evaluation to the parties within 5 business days after
rescheduling the appointment.

(g)If the injured worker terminates the examination process based on an alleged violation of section 35(k), 40,
41(a) or 41.5 of Title 8 of the California Code of Regulations, and the Appeals Board later determines that good
cause did not exist for the termination, the cost of the evaluation shall be deducted from the injured worker's
award. A violation of section 40 or of any part of section 41(a) or 41.5 by the evaluator shall constitute good
cause for purposes of an Appeals Board determination. No party shall be liable for any cost for medical reports
or medical services delivered as a result of an exam terminated for good cause.

(h)Nothing in this section shall require an evaluator to undertake or continue a comprehensive medical-legal
evaluation where the injured worker or his/her representative uses abusive language towards the evaluator or
evaluator's staff or deliberately attempts to disrupt the operation of the evaluator's office in any way. The
evaluator shall state under penalty of perjury, the facts supporting the termination of the evaluation process.
Upon request, the Medical Director shall investigate the facts and make a final determination of the issue(s).

(i)Nothing in this section shall require an evaluator selected from a panel to undertake or continue a
comprehensive medical-legal evaluation where the injured worker is intoxicated or under the influence of any
medication which impairs the injured worker's ability to participate in the evaluation process. The evaluator shall
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state under penalty of perjury, the facts supporting the termination of the evaluation process. Upon request, the 
Medical Director shall investigate the facts and make a final determination of the issue(s).

Statutory Authority

AUTHORITY: 

Note: Authority cited: Sections 133, 139.2, 5307.3 and 5307.6, Labor Code. Reference: Sections 139.2, 4060, 
4061, 4062, 4062.1, 4062.2, 4062.3, 4062.5, 4067 and 4628, Labor Code.

History

HISTORY: 

1. New section filed 4-11-95; operative 5-11-95 (Register 95, No. 15).

2. New subsection (b), subsection relettering, and amendment of redesignated subsection (b)(1) filed 7-18-95 as an
emergency; operative 7-18-95 (Register 95, No. 29). A Certificate of Compliance must be transmitted to OAL by 11-
15-95 or emergency language will be repealed by operation of law on the following day.

3. Certificate of Compliance as to 7-18-95 order including amendment of subsection (b), deletion of subsection
(b)(1) designator, and amendment of Note transmitted to OAL 11-14-95 and filed 12-21-95 (Register 95, No. 51).

4. Amendment filed 4-14-2000; operative 5-14-2000 (Register 2000, No. 15).

5. Amendment of section and Note filed 1-13-2009; operative 2-17-2009 (Register 2009, No. 3).

BARCLAYS OFFICIAL CALIFORNIA CODE OF REGULATIONS 
Copyright © 2019 by Barclays Law Publishers All rights reserved

End of Document
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2 

3 

4 

5 

6 

7 

WORKERS' COMPENSATION APPEALS BOARD 

STATE OF CALIFORNIA 

PATRICIA ABRAHAM, 

Applicant, 

vs. 

RAM CO ENTERPRISES, LP, permissibly 
8 self-insured, 

9 

10 

Defendants. 

Case No. ADJ11001947 
(Salinas District Office) 

OPINION AND DECISION 
AFTER RECONSIDERATION 

11 We granted reconsideration in order to further study the factual and legal issues in this case. This 

12 is our Opinion and Decision After Reconsideration. 

13 Defendant seeks reconsideration of the Findings and Order (F&O) issued by the workers' 

14 compensation administrative law judge (WCJ) on April 5, 2018. By the F&O, the WCJ found, in 

15 relevant part, that applicant sustained injury arising out of and in the course of her employment 

16 (AOE/COE) to her left elbow, left forearm and right knee. The WCJ also found that the panel qualified 

17 medical evaluator (QME), Stephen Whitelaw, D.C., did not engage in an impermissible solicitation of 

18 medical treatment and thus, denied defendant's Petition to Remove Panel QME. 

19 Defendant contends that Dr. Whitelaw impermissibly directed or solicited treatment for applicant 

20 in violation of Administrative Director (AD) Rule 41(a)(4). (Cal. Code Regs., tit. 8, § 41(a)(4).) 

21 Defendant further contends that Dr. Whitelaw's conduct requires removal of him as the QME. 

22 We received an answer from applicant. The WCJ filed a Report and Recommendation on 

23 Petition for Reconsideration (Report) recommending that we deny reconsideration. 

24 We have considered the allegations of defendant's Petition for Reconsideration, applicant's 

25 answer and the contents of the WCJ's Report with respect thereto. Based on our review of the record and 

26 for the reasons discussed below, we will amend the F&O to find good cause to grant defendant's Petition 

27 
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1 to Remove the QME and order the parties to obtain a replacement QME panel, but otherwise affirm the 

2 F&O. This matter will be returned to the trial level for further proceedings consistent with this opinion. 

3 FACTUAL BACKGROUND 

4 Applicant claims injury to her left arm, left shoulder, neck, left hand and right leg on 

5 June 14, 2016 while employed as a strawberry picker for Ramco Enterprises, LP. 

6 Applicant's primary treating physician is Victor Li, M.D. The parties proceeded to a chiropractic 

7 QME panel evaluation by Dr. Whitelaw. In his August 10, 2017, Dr. Whitelaw opined as follows: 

8 Mrs. Abraham presents with numerous cervical and thoracic spinal 
subluxations. She has not had chiropractic treatment, and this is the 

9 treatment that medical literature reveals repeatedly as the best conservative 
treatment for conditions such as hers. For this reason, I'm recommending a 

10 diagnostic series of twelve chiropractic treatments at my office. If her 
condition does not improve 50% in twelve visits, I will consider her 

11 cervical and thoracic spine to be permanent and stationary. 

12 (Joint Exhibit J-2, Report of Stephen Whitelaw, D.C., August 10, 2017, p. 16.)1 Dr. Whitelaw also 

13 recommended an MRI of the left elbow at Insight Imaging. (Id) 

14 A supplemental report was apparently requested from Dr. Whitelaw by applicant, advising "that it 

15 would be inappropriate for [him] as the AME/QME to treat the injured worker, even on a diagnostic 

16 basis." (Joint Exhibit J-1, Report of Stephen Whitelaw, D.C., December 15, 2017, p. 1.) Dr. Whitelaw 

1 7 responded as follows: 

18 My answer to Mr. Dilles' question then is that [sic] purpose of the 3T MRI 
is unequivocally diagnostic and is to determine the extent of her elbow 

19 injury. If this MRI shows additional injury, she may need to be referred for 
further treatment; however, I will not be involved in any treatment of this 

20 injured worker. 

21 (Id at p. 2.) 

22 Defendant subsequently filed a Petition to Remove Panel QME and For Replacement Panel 

23 Under CCR § 31.5. (Cal. Code Regs., tit. 8, § 31.5.) Specifically, defendant contended that 

24 

25 

26 

27 

1 It is noted that Dr. Whitelaw's two reports refer to his role as an agreed medical evaluator (AME), but the record reflects that 
he is the chiropractic panel QME, not an AME. 

ABRAHAM, Patricia 2 
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1 Dr. Whitelaw impermissibly solicited treatment for applicant in violation of AD Rule 41 and improperly 

2 opined on disputed treatment. 

3 The matter proceeded to trial on March 28, 2018. The parties stipulated at trial to injury 

4 AOE/COE to the left elbow and forearm, and the right knee. (Minutes of Hearing, March 28, 2018, p. 2.) 

5 The disputed issues at trial included: defendant's Petition to Remove Panel QME, "PQME impermissible 

6 solicitation/direction of treatment, CCR Section 41 and CCR Section 35.5(f)(2);" and applicant's 

7 assertion that there are no valid grounds to replace Dr. Whitelaw. (Id.) Both Dr. Whitelaw's reports 

8 were admitted as joint exhibits. (Id) 

9 By the F&O, the WCJ found that, in "reading both of the reports together ... Dr. Whitelaw is not 

10 recommending or soliciting authorization for medical treatment." (F&O, Opinion on Decision, 

11 April 5, 2018, p. 2.) The WCJ consequently denied defendant's Petition to Remove Dr. Whitelaw as the 

12 panel QME. 

13 DISCUSSION 

14 L 

15 Defendant filed its Petition seeking reconsideration rather than removal. A petition for 

16 reconsideration may only be taken from a "final" order, decision, or award. (Lab. Code, §§ 5900(a), 

17 5902, 5903.)2 A "final" order has been defined as one that either "determines any substantive right or 

18 liability of those involved in the case" (Rymer v. Hagler (1989) 211Cal.App.3d1171, 1180; Safeway 

19 Stores, Inc. v. Workers' Comp. Appeals Bd (Pointer) (1980) 104 Cal.App.3d 528, 534-535 [ 45 

20 Cal.Comp.Cases 410, 413]; Kaiser Foundation Hospitals v. Workers' Comp. Appeals Bd (Kramer) 

21 (1978) 82 Cal.App.3d 39, 45 [43 Cal.Comp.Cases 661, 665]) or determines a "threshold" issue that is 

22 fundamental to the claim for benefits. (Maranian v. Workers' Comp. Appeals Bd (2000) 81 Cal.App.4th 

23 1068, 1070, 1075 [65 Cal.Comp.Cases 650, 650-651, 655-656].) Interlocutory procedural or evidentiary 

24 decisions, entered in the midst of the workers' compensation proceedings, are not considered "final" 

25 orders. (Maranian, supra, 81 Cal.App.4th at p. 1075 [65 Cal.Comp.Cases at p. 655] ("interim orders, 

26 

27 
2 All further statutory references are to the Labor Code unless otherwise stated. 
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1 which do not decide a threshold issue, such as intermediate procedural or evidentiary decisions, are not 

2 'final' ");Rymer, supra, 211 Cal.App.3d at p. 1180 ("[t]he term ['final'] does not include intermediate 

3 procedural orders or discovery orders"); Kaiser Foundation Hospitals (Kramer), supra, 82 Cal.App.3d at 

4 p. 45 [43 Cal.Comp.Cases at p. 665] ("[t]he term ['final'] does not include intermediate procedural 

5 orders").) Such interlocutory decisions include, but are not limited to, pre-trial orders regarding 

6 evidence, discovery, trial setting, venue, or similar issues. 

7 Here, the WCJ's F&O should have solely resolved an intermediate discovery issue regarding 

8 whether Dr. Whitelaw should be removed as the QME. However, since the WCJ made a finding as to 

9 injury AOE/COE for the left elbow, forearm and right knee in the F&O (Finding of Fact No. 1), he 

1 O issued a final order and the matter is properly before us on reconsideration. 

11 IL 

12 Although the F&O contains a finding that is final pursuant to the discussion above, defendant's 

13 Petition only challenges the WCJ's order denying defendant's Petition To Remove Dr. Whitelaw as the 

14 QME. This is an interlocutory order regarding a discovery dispute and is the type of order that is subject 

15 to removal rather than reconsideration. (See Capital Builders Hardware, Inc. v. Workers' Comp. 

16 Appeals Bd. (Gaona) (2016) 5 Cal.App.5th 658 [Court of Appeal held that whether a communication 

17 with a QME was ex parte is not a threshold issue subject to reconsideration].)3 

18 Rule 31.S(a) enumerates 16 circumstances under which a party may request a replacement QME 

19 panel. (Cal. Code Regs., tit. 8, § 31.S(a).) Among these circumstances is the following: 

20 The QME has a disqualifying conflict of interest as defined in section 41.5 
of Title 8 of the California Code of Regulations. 

21 

22 

23 

24 

25 

26 

27 

I I I 

I I I 

3 The Appeals Board will grant removal only if the petitioner shows that substantial prejudice or irreparable harm will result if 
removal is not granted. (Cal. Code Regs., tit. 8, § 10843(a); see also Cortez v. Workers' Comp. Appeals Bd. (2006) 136 
Cal.App.4th 596, 600, fn. 5 [71 Cal.Comp.Cases 155, 157, fn. 5]; Kleemann v. Workers' Comp. Appeals Bd. (2005) 127 
Cal.App.4th 274, 281, fn. 2 [70 Cal.Comp.Cases 133, 136, fn. 2].) Also, the petitioner must demonstrate that reconsideration 
will not be an adequate remedy if a final decision adverse to the petitioner ultimately issues. (Cal. Code Regs., tit. 8, 
§ 10843(a).) 

ABRAHAM, Patricia 4 
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1 (§ 31.5(a)(13), supra.) AD Rule 41.5(d) states that a: 

2 ( d) "Disqualifying Conflict of Interest" means the evaluator has any of the 
following relationships or interests with a person or entity listed in 

3 subdivision 41.5(c): 

4 ... (4) Any other relationship or interest not addressed by subdivisions 
(d)(l) through (d)(3) which would cause a person aware of the facts to 

5 reasonably entertain a doubt that the evaluator would be able to act with 
integrity and impartiality. 

6 

7 (Cal. Code Regs., tit. 8, § 41.5(d)(4).) The ethical requirements for QMEs further provide that the 

8 evaluator will "[r]efrain from treating or soliciting to provide medical treatment, medical supplies or 

9 medical devices to the injured worker." (Cal. Code Regs., tit. 8, § 41(a)(4).) 

1 O Rule 31.5 permits a replacement QME panel where the evaluator has a disqualifying conflict of 

11 interest. A QME who has solicited to provide treatment directly to an employee raises reasonable doubts 

12 as to the physician's ability to act with integrity and impartiality. "In a field that is dependent on expert 

13 medical opinions, the impartiality and appearance of impartiality of the panel qualified medical evaluator 

14 is critical." (Alvarez v. Workers' Comp. Appeals Bd. (2010) 187 Cal.App.4th 575, 589 [75 

15 Cal.Comp.Cases 817].) The QME's role in conducting medical-legal evaluations is not to market 

16 services or create business. Moreover, providing treatment to an employee while also acting as the QME 

17 could impact the physician's impartiality in making medical-legal determinations. For example, if the 

18 QME is simultaneously providing treatment to an employee, as well as acting as the medical-legal 

19 evaluator, reasonable doubts may arise as to the motivation for recommendations for additional treatment 

20 before the employee's condition will be considered permanent and stationary. In other words, questions 

21 may arise regarding whether the additional treatment recommended is reasonable and necessary for the 

22 employee's industrial condition to reach maximum medical improvement, or if the QME is seeking to 

23 profit from the provision of further treatment to the employee. 

24 The F&O reflects that the WCJ concluded that in reading both Dr. Whitelaw's reports together, 

25 he was not actually soliciting treatment. With all due respect, Dr. Whitelaw cannot un-ring that bell. 

26 Dr. Whitelaw specifically recommended a "diagnostic series of twelve chiropractic treatments at [his] 

27 office" for applicant in his first report. He further stated that if applicant's "condition does not improve 
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1 50% in twelve visits, [he] will consider her cervical and thoracic spine to be permanent and stationary." 

2 This statement suggests his medical-legal opinions in the future may be influenced by applicant's 

3 progress in treatment provided by Dr. Whitelaw himself. Dr. Whitelaw only retreated from his 

4 solicitation to treat applicant once he was advised that doing so would be inappropriate. Dr. Whitelaw's 

5 conduct jeopardized the appearance of impartiality critical for a panel QME. He essentially created a 

6 disqualifying conflict of interest and permitting him to remain as the QME under these circumstances is 

7 not appropriate. 

8 We therefore agree with defendant's contention that Dr. Whitelaw has been irreparably tainted as 

9 the panel QME in this matter.4 While we amend the Findings of Fact to find good cause to grant 

10 defendant's Petition to Remove Panel QME and issue an order that the parties may proceed with the 

11 selection of a new evaluator, we are satisfied on the record before us that applicant met her burden to 

12 show injury AOE/COE to her left elbow, forearm and right knee. This finding comports with the parties' 

13 stipulation to injury AOE/COE at trial. (Minutes of Hearing, March 28, 2018, p. 2.) 

14 Thus, we will amend the F&O as described above and return this matter to the trial level for 

15 further proceedings consistent with this opinion. 

16 I I I 

17 I I I 

18 I I I 

19 I I I 

20 I I I 

21 I I I 

22 I I I 

23 

24 

25 

26 

27 

4 Eligibility, appointment and discipline for QMEs are within the purview of the Administrative Director, not the Appeals 
Board. (See Lab. Code, § 139.2.) Complaints regarding a QME should therefore be directed to the Administrative Director. 
(Cal. Code Regs., tit. 8, § 11; Cal. Code Regs., tit. 8, § 60.) We recognize that a QME may be disciplined for a finding by the 
Administrative Director that the QME solicited an injured worker to take over that worker's treatment for his or her workers' 
compensation claim, or alternatively, for failing to disclose a disqualifying conflict of interest. (Cal. Code Regs., tit. 8, 
§ 60(b)(8)-(9).) We defer to the parties to pursue such action if they wish to do so and make no comment on whether such 
action is appropriate. 
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1 For the foregoing reasons, 

2 IT IS ORDERED as the Decision After Reconsideration of the Workers' Compensation Appeals 

3 Board, that the April 5, 2018 Findings and Order is AFFIRMED except that it is AMENDED, as 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

follows: 

I I I 

I I I 

I I I 

I I I 

I I I 

I I I 

I I I 

I I I 

I I I 

I I I 

I I I 

I I I 

I I I 

I I I 

FINDINGS OF FACT 

1. Applicant, Patricia Abraham, born on _ , while 
employed on June 14, 2016 as a seasonal harvester/strawberry 
picker, occupational group 491, at Salinas, CA, by Ramco 
Enterprises, LP, sustained injury AOE/COE to her left elbow and 
forearm and right knee and claims to have sustained injury 
AOE/COE to her neck, left arm, left shoulder, left hand and right 
leg. 

2. At the time of the injury, the employer was permissibly 
self-insured. 

3. The primary treating physician is Victor Li, M.D. 

4. Defendant's Petition To Remove Panel QME is granted. 
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1 ORDER 

2 The parties are ordered to proceed with selection of a new evaluator. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

I CONCUR, 

16 DATED AND FILED AT SAN FRANCISCO, CALIFORNIA 

17 

DEPUTY 

18 SERVICE MADE ON THE ABOVE DATE ON THE PERSONS LISTED BELOW AT THEIR 
ADDRESSES SHOWN ON THE CURRENT OFFICIAL ADDRESS RECORD. 

19 
PATRICIA ABRAHAM 

20 SPRENKLE & GEORGARIOU, LLP 
STANDER REUBENS THOMAS KINSEY 

21 

22 

23 

24 

25 

26 

27 AI:mm 
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AN ACT TO AMEND ARTICLE 5 OF CHAPTER 2 OF PART 2 OF DIVISION 4 OF THE
LABOR CODE AS FOLLOWS:

Labor Code - LAB 
DIVISION 4. WORKERS' COMPENSATION AND INSURANCE [3200 -
6002]  ( Heading of Division 4 amended by Stats. 1979, Ch. 373. )

PART 2. COMPUTATION OF COMPENSATION [4451 - 4856]  (
Part 2 enacted by Stats. 1937, Ch. 90. )

CHAPTER 2. Compensation Schedules [4550 - 4856]  (
Chapter 2 enacted by Stats. 1937, Ch. 90. )

ARTICLE 5. Subsequent Injuries Payments [4751 - 4756]  (Article 5 enacted by
Stats. 1937, Ch. 90. )

4751. 
(a) If an employee who is permanently partially disabled in a manner that was actually
labor disabling at the time he or she receives a subsequent compensable injury
resulting in additional permanent partial disability so that the degree of disability caused
by the combination of both disabilities is greater than that which would have resulted
from the subsequent injury alone, and the combined effect of the last injury and the
previous disability or impairment is a permanent disability equal to 70 percent or more of
total, after application of the Multiple Disabilities Table or the Combined Values Chart in
the Schedule for Rating Permanent Disabilities applicable to the subsequent
compensable injury, taking into account any duplication or overlap of impairments and
disabilities, the employee shall be paid, in addition to the compensation due under this
code for the permanent partial disability caused by the last injury, compensation for the
remainder of the combined permanent disability existing after the last injury as provided
in this article; provided, that either:
(1) the previous disability or impairment affected a hand, an arm, a foot, a leg, or an
eye, and the permanent disability resulting from the subsequent injury affects the
opposite and corresponding member, and such latter permanent disability, when
considered alone and without regard to, or adjustment for, diminished future earning
capacity, the occupation or age of the employee, or the adjustment factor referenced in
subdivision (b) of section 4660.1, is equal to 5 percent or more of total, or
(2) the permanent disability resulting from the subsequent injury, when considered
alone and without regard to or adjustment for the diminished future earning capacity,
occupation or the age of the employee, or the adjustment factor referenced in
subdivision (b) of section 4660.1, is equal to 35 percent or more of total.
(b) For purposes of paragraphs (1) and (2) of subdivision (a) of this section, the term
“permanent disability” in relation to subsequent compensable injuries occurring after 
January 1, 2005 shall mean the whole person impairment rating, also referred to as the 
impairment standard, as determined in accordance with the American Medical 
Association (AMA) Guides to the Evaluation of Permanent Impairment, 5th Edition, 
without adjustment for diminished future earning capacity, occupation or age of the 
employee, or any other factor, and without multiplication by the adjustment factor 
referred to in subdivision (b) of section 4660.1. 
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(c) For purposes of this section, “actually labor disabling” means that the prior
permanent partial disability resulted in loss of earnings, or interfered with the 
employee’s work activity in the occupation or occupations in which the employee was 
employed, or otherwise had a demonstrable impact on the employee’s ability to perform 
work activity. 

(d) The provisions of subdivision (b) and (c), added by amendment effective [FILL IN
DATE], are declarative of existing law. 

4753. 
Such additional compensation is not in addition to but shall be reduced to the extent of
any monetary payments received by the employee, from any source whatsoever, for or
on account of such preexisting disability or impairment, except as to payments being
made to the employee or to which he is entitled as a pension or other compensation for
disability incurred in service in the armed forces of the United States, and except as to
payments being made to him or to which he is entitled as assistance under the
provisions of Chapter 2 (commencing with Section 11200), Chapter 3 (commencing with
Section 12000), Chapter 4 (commencing with Section 12500), Chapter 5 (commencing
with Section 13000), or Chapter 6 (commencing with Section 13500) of Part 3, or Part 5
(commencing with Section 17000), of Division 9 of the Welfare and Institutions Code,
and excluding from such monetary payments received by the employee for or on
account of such preexisting disability or impairment a sum equal to all sums reasonably
and necessarily expended by the employee for or on account of attorney’s fees, costs
and expenses incidental to the recovery of such monetary payments.

All cases under this section and under Section 4751 shall be governed by the terms of
this section and Section 4751 as in effect on the date of the particular subsequent
injury.

4753.5. 
In any hearing, investigation, or proceeding, the state shall be represented by the
Attorney General, or the attorneys of the Department of Industrial Relations, as
appointed by the dDirector of the Department of Industrial Relations. Expenses incident
to representation, including costs for investigation, medical examinations, other expert
reports, fees for witnesses, and other necessary and proper expenses, but excluding
the salary of any of the Attorney General’s deputies, shall be reimbursed from the
Workers’ Compensation Administration Revolving Fund. No witness fees or fees for 
medical or medical-legal services shall exceed those fees for the same services
prescribed by the appeals board or the Administrative Director for the same services in
those cases where the appeals board, by rule or regulation.  , has prescribed fees.
Reimbursement pursuant to this section shall be in addition to, and in augmentation of,
any other appropriations made or funds available for the use or support of the legal
representation.

4754. 
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(a) The appeals board shall fix and award the amounts of special additional
compensation to be paid under this article, and shall direct the Director of the
Department of Industrial Relations, as trustee of the Subsequent Injuries Benefits Trust
Fund,  State Compensation Insurance Fund to pay the additional compensation so
awarded. Such additional compensation may be paid only from funds appropriated for
such purpose. Out of any such appropriation the fund may reimburse itself for the cost
of service rendered in payment of compensation awards pursuant to this article and
maintenance of accounts and records pertaining thereto, which cost shall not exceed 5
percent of the amount of award paid.
(b) For purposes of determining eligibility for and the amount of an award of special
additional compensation to be paid under this article, the following shall apply:  
(1) The existence of prior permanent partial disability that was actually labor disabling at

the time of the subsequent compensable injury shall be determined by substantial 

evidence in a medical-legal report based only on prior contemporaneous medical 

records, prior testimony, or other prior contemporaneous documents, that predate the 

subsequent compensable injury and that evidence the prior disability and demonstrate 

that it was actually labor disabling. The existence of prior permanent partial disability 

shall not be determined by retroactive work restrictions or any presumption of disability 

based solely on a ratable condition. The evidentiary presumption of subdivision (b) of 

section 4664 shall not apply. 

(2) The degree of prior permanent partial disability shall be rated as such disability is

determined to have existed on the date of the subsequent compensable injury. 

(3) For purposes of determining whether the degree of permanent disability caused by
the subsequent compensable injury meets the threshold requirements for an award of 
additional compensation under this article as set forth in paragraphs (1) and (2) of 
subdivision (a) of section 4751, whole person impairment ratings for multiple body parts 
shall not be added, but shall be combined using the Multiple Disabilities Table or the 
Combined Values Chart in the Schedule for Rating Permanent Disabilities applicable to 
the subsequent compensable injury. 

(4) The amount of special additional compensation shall be determined based on an
initial date of entitlement that is the latest date on which the employee is found to have 
reached permanent and stationary status from the subsequent compensable injury, 
regardless of when permanent disability payments for the subsequent compensable 
injury commence pursuant to section 4650 and regardless of whether the maximum 
period for temporary disability payments pursuant to section 4656 has been reached or 
exceeded. 

(5) (i) Medical-legal evidence in a proceeding filed for compensation pursuant to this
article may be obtained only in the manner set forth in article 2 of chapter 7 of Part 1 of 
this Division; medical legal reports obtained in any other manner shall not be admissible 
and the costs of such reports shall not be reimbursable.  Medical legal evidence from a 
new evaluator in a field already reported on in the subsequent compensable injury case 

91



shall not be admissible unless the original evaluator is no longer practicing or serving as 
an evaluator.  Vocational rehabilitation reports, or other vocational evidence, obtained 
solely for a proceeding pursuant to this article that were not obtained for use as 
evidence in the proceeding for compensation for the subsequent compensable injury 
are not admissible, and the costs of such reports shall not be reimbursable in 
proceedings under this article.   

(ii) Notwithstanding paragraph (6), the provisions of this paragraph do not apply
to claims pending as of the effective date of this subdivision in which discovery had 
closed and a trial had been scheduled, commenced or completed prior to the effective 
date of this subdivision, or in which a workers’ compensation administrative law judge 
had entered an order approving a Compromise and Release or Stipulations With 
Request for Award prior to the effective date of this subdivision.   

(iii) Regardless of whether a medical-legal report or vocational rehabilitation
report is admissible, and notwithstanding paragraph (6), the provisions of this paragraph 
do not preclude reimbursement for medical-legal or vocational rehabilitation reports that 
were completed prior to the effective date of this subdivision.   
(6) The provisions of this subdivision, added by amendment effective [FILL IN DATE],

are declarative of existing law. 

(c) The Director of the Department of Industrial Relations shall have authority to issue
regulations as necessary for the implementation and orderly and effective administration 
of this article. 

4754.1. 
For all subsequent compensable injuries occurring on or after January 1, 2019, the 
limitations period within which an employee may file an application for special additional 
compensation pursuant to this article shall be five years from the date of the subsequent 
compensable injury.   

4754.5. 
Nothing in this article shall impair the right of the Attorney General or the Department of
Industrial Relations to release by compromise any claims brought under the provisions
of this article. No such compromise and release agreement is valid unless it is approved
by the appeals board; however, the provisions of Sections 5000 to 5004, inclusive, of
this code, shall not apply to such compromise and release agreements.

4755. 
(a) The State Compensation Insurance Fund may draw from the State Treasury out of
the Subsequent Injuries Benefits Trust Fund for the purposes specified in Section 4751,
without at the time presenting vouchers and itemized statements, a sum not to exceed
in the aggregate fifty thousand dollars ($50,000), to be used as a cash revolving fund.
The revolving fund shall be deposited in any banks and under any conditions as the
Department of Finance determines. The Controller shall draw his or her warrants in
favor of the State Compensation Insurance Fund for the amounts so withdrawn and the
Treasurer shall pay these warrants.

92

javascript:submitCodesValues('4755.','5.2.2.8','2012','728','121',%20'id_53b9caca-4804-11e2-a332-a4ecf032be92')


(b) Expenditures made from the revolving fund in payments on claims for any additional
compensation and for adjusting services are exempted from the operation of Section
16003 of the Government Code. Reimbursement of the revolving fund for these
expenditures shall be made upon presentation to the Controller of an abstract or
statement of the expenditures. The abstract or statement shall be in any form as the
Controller requires.
(c) The director shall assign claims adjustment services and legal representation
services respecting matters concerning subsequent injuries. The director or his or her
representative may make these service assignments within the department, or he or
she may contract for these services with the State Compensation Insurance Fund, for a
fee in addition to that authorized by Section 4754, except insofar as these matters might
conflict with the interests of the State Compensation Insurance Fund. The administrative
costs associated with these services shall be reimbursed from the Workers’
Compensation Administration Revolving Fund, except when a budget impasse requires
advances as provided in subdivision (d) of Section 62.5. To the extent permitted by
state law, the director may contract for audits or reports of services under this section.

4756. 
(a) The Legislature finds and declares that it is in the best interest of the State of

California to provide a person, regardless of his or her citizenship or immigration status,
with the benefits provided pursuant to this article, and therefore enacts this section
pursuant to Section 1621(d) of Title 8 of the United States Code.

(b) A person shall not be prohibited from receiving compensation paid or payable from
the Subsequent Injuries Benefits Trust Fund solely because of his or her citizenship or
immigration status.

(c) It is the intent of the Legislature to override Section 15740 of Article 1 of Subchapter
2.1.1 of Chapter 8 of Division 1 of Title 8 of the California Code of Regulations.

(d) The provisions of this section are declaratory of existing law.
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